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A.  Introduction 


C.B.  Macpherson  "The  Meaning  of  Property",  in  C.B.  Macpherson,  ed., 
Property:  Mainstream  and  Critical  Perspectives  (Toronto:  University  of 
Toronto  Press,  1978)  1. 


The  meaning  of  property  is  not  constant.  The  actual  institution,  and  the  way  people  see  it,  and 
hence  the  meaning  they  give  to  the  word,  all  change  over  time.  We  shall  see  that  they  are 
changing  now.  The  changes  are  related  to  changes  in  the  purposes  which  society  or  the  dominant 
classes  in  society  expect  the  institution  of  property  to  serve. 

When  these  expectations  change,  property  becomes  a  controversial  subject:  there  is  not  only 
argument  about  what  the  institution  of  property  ought  to  be,  there  is  also  dispute  about  what  it  is. 
For  when  people  have  different  expectations  they  are  apt  to  see  the  facts  differently.  The  facts 
about  a  man-made  institution  which  creates  and  maintains  certain  relations  between  people  -  and 
that  is  what  property  is  -  are  never  simple.  Since  the  institution  is  man-made,  it  is  assumed  to 
have  been  made,  and  to  be  kept  up,  for  some  purpose:  either  (or  both)  to  serve  some  supposed 
essentially  human  needs,  which  would  detenuine  (at  least  the  limits  of)  what  the  institution  is;  or 
to  meet  the  wants  of  the  classes  which  from  time  to  time  have  set  up  the  institution  or  have 
reshaped  it,  that  is,  have  made  it  what  it  is.  In  either  case,  those  who  see  the  purpose  differently 
will  see  the  thing  differently. 


....  Can  anything  of  general  validity  be  said  about  what  property  is?  Not  very  much,  for  the 
reasons  just  stated.  It  is  not  easy  to  define  a  changing  and  purposeful  concept  like  property.  But 
something  more  can  be  said.  If  we  address  ourselves  to  certain  difficulties  which  are  peculiar  to 
this  concept  we  may  see  our  way  to  some  fiiTn  ground. 

One  obvious  difficulty  is  that  the  current  common  usage  of  the  word  'property'  is  at  variance  with 
the  meaning  which  property  has  in  all  legal  systems  and  in  all  serious  treatments  of  the  subject  by 
philosophers,  jurists,  and  political  and  social  theorists.  In  current  common  usage,  property  is 
things;  in  law  and  in  the  writers,  property  is  not  things  but  rights,  rights  in  or  to  things.  We  shall 
see  that  the  current  common  usage  is  the  product  of  some  particular  historical  circumstances,  and 
that  it  is  already  growing  obsolete.  Another  difficulty  is  that  property,  in  the  works  of  most 
modem  writers,  is  usually  treated  as  identical  with  private  property,  an  exclusive  individual  right, 
my  right  to  exclude  you  from  some  use  or  benefit  of  something.  This  usage,  like  the  other,  can  be 
seen  as  the  product  of  a  particular  set  of  historical  circumstances. 

I  shall  argue  that  both  these  usages  are  misusages.  They  are  of  unequal  importance.  The  one  is 
merely  a  popular  misuse  of  the  word:  it  does  not  necessarily  carry  with  it  a  misunderstanding, 
although  it  may  be  taken  as  a  sign  of  a  limited  understanding  of  what  property  is.  The  other  one  is 
more  serious.  It  is  a  genuine  misconception,  which  affects  the  whole  theoretical  handling  of  the 
concept  of  property  by  many  modem  writers.  Both  usages  can  be  traced  historically  to  about  the 
same  period,  the  period  of  the  rise  of  the  full  capitalist  market  society.  These  coincidences  give  us 
a  clue  as  to  how  both  usages  arose.  And  when  this  is  followed  up  we  shall  be  able  to  see  why 
each  is  now  becoming,  or  is  likely  to  become,  obsolete. 
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Before  investigating  the  sources  of  these  usages  we  may  state  the  prima  facie  case  that  each  is  a 
misusage.  I  shall  show  ...  that  property  both  in  law  and  in  logic  means  rights,  not  things;  and  ... 
that  the  concept  of  property  cannot  logically  be  confined  to  private  property.  Then  ...  I  shall  show 
how  the  cuiTcnt  common  misusage  arose  and  why  it  is  now  becoming  obsolete,  and  ...  how  the 
more  serious  misusage  arose  and  why  it  is  likely  to  become  obsolete  .. 

Property  a  Riuht,  Not  a  Thing 

As  soon  as  any  society,  by  custom  or  convention  or  law,  makes  a  distinction  between  property 
and  mere  physical  possession  it  has  in  effect  defined  property  as  a  right.  And  even  primitive 
societies  make  this  distinction.  This  holds  both  for  land  or  flocks  or  the  produce  of  the  hunt  which 
were  held  in  common,  and  for  such  individual  property  as  there  was.  In  both  cases,  to  have  a 
property  is  to  have  a  right  in  the  sense  of  an  enforceable  claim  to  some  use  or  benefit  of 
something,  whether  it  is  a  right  to  a  share  in  some  common  resource  or  an  individual  right  in 
some  particular  things.  What  distinguishes  property  from  mere  momentary  possession  is  that 
property  is  a  claim  that  will  be  enforced  by  society  or  the  state,  by  custom  or  convention  or  law. 

If  there  were  not  this  distinction  there  would  be  no  need  for  a  concept  of  property:  no  other 
concept  than  mere  occupancy  or  momentary  physical  possession  would  be  needed.  No  doubt  it  is 
for  this  reason  that  philosophers,  jurists,  and  political  and  social  theorists  have  always  treated 
property  as  a  right,  not  a  thing:  a  right  in  the  sense  of  an  enforceable  claim  to  some  use  or  benefit 
of  something.  This  is  not  to  say  that  all  of  the  theorists  have  approved  of  the  set  of  rights  existing 
in  their  society.  In  recognizing  that  property  consists  of  actual  rights  (enforceable  claims)  they  do 
not  necessarily  endorse  the  existing  rights  as  morally  right.  They  have,  on  the  contrary,  often 
argued  that  the  existing  set  of  rights  (enforceable  claims)  is  not  morally  right,  and  that  a  different 
set  of  rights  should  be  installed.  In  doing  so,  they  are  simply  arguing  that  a  different  set  of  claims 
ought  to  be  made  enforceable:  they  are  not  questioning  that  property  consists  of  enforceable 
claims. 

Moreover,  in  saying  that  serious  theorists  have  always  held  property  to  be  a  right  in  the  sense  of 
an  enforceable  claim,  1  do  not  mean  to  imply  that  they  have  thought,  or  that  anyone  now  does 
think,  that  the  right  rests  on  nothing  more  than  the  threat  of  force.  On  the  contrary,  the  threat  of 
force  is  invoked  only  as  an  instrument  that  is  thought  to  be  necessary  to  guarantee  a  right  that  is 
held  to  be  basic.  The  perennial  Justification  of  any  institution  of  property  is  that  property  ought  to 
be  an  enforceable  claim  because  property  is  necessary  for  the  realization  of  man's  fundamental 
nature,  or  because  it  is  a  natural  right.  Property  is  not  thought  to  be  a  right  because  it  is  an 
enforceable  claim:  it  is  an  enforceable  claim  only  because  and  in  so  far  as  the  prevailing  ethical 
theory  holds  that  it  is  a  necessary  human  right. 

With  these  qualifications  then  ...  we  may  re-assert  our  original  point:  the  concept  of  property  is, 
historically  and  logically,  a  concept  of  rights  in  the  sense  of  enforceable  claims.  For  reasons  we 
shall  see  ...  popular  usage  has  departed  from  this  concept  in  the  last  few  centuries;  we  shall  also 
see  that  this  departure  appears  to  be  temporary. 

We  may  notice  here  one  logical  implication  of  the  definition  of  property  as  an  enforceable  claim: 
namely,  that  property  is  a  political  relation  between  persons.  That  property  is  political  is  evident. 
The  idea  of  an  enforceable  claim  implies  that  there  be  some  body  to  enforce  it.  The  only  body 
that  is  extensive  enough  to  enforce  it  is  a  whole  organized  socialized  organization,  the  state;  and 
in  modern  (i.e.,  post-feudal)  societies  the  enforcing  body  has  always  been  the  state,  the  political 
institution  of  the  modem  age.  So  property  is  a  political  phenomenon.  That  property  is  a  political 
relation  between  persons  is  equally  evident.  For  any  given  system  of  property  is  a  system  of 
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rights  of  each  person  in  relation  to  other  persons.  This  is  clearest  in  the  case  of  modem  private 
property,  which  is  my  right  to  exclude  you  from  something,  but  it  is  equally  true  of  any  form  of 
common  property,  which  is  the  right  of  each  individual  not  to  be  excluded  from  something. 

Common  Property.  Private  Property.  State  Property 

The  definition  of  property  as  an  enforceable  claim  of  a  person  to  some  use  or  benefit  of 
something  is  often  taken  to  rule  out  the  idea  of  common  property.  But  a  little  analysis  will  show 
that  it  does  not.  Society  or  the  state  may  declare  that  some  things  -  for  example,  common  lands, 
public  parks,  city  streets,  highways  -  are  for  common  use.  The  right  to  use  them  is  then  a  property 
of  individuals,  in  that  each  member  of  the  society  has  an  enforceable  claim  to  use  them.  It  need 
not  be  an  unlimited  claim.  The  state  may,  for  instance,  have  to  ration  the  use  of  public  lands,  or  it 
may  limit  the  kinds  of  uses  anyone  may  make  of  the  streets  or  of  common  waters  (just  as  it  now 
limits  the  uses  anyone  may  make  of  his  private  property),  but  the  right  to  use  the  common  things, 
however  limited,  is  a  right  of  individuals. 

This  point  needs  some  emphasis,  for  it  can  easily  be  lost  sight  of  The  fact  that  we  need  some 
such  tenn  as  'common  property,'  to  distinguish  such  rights  from  the  exclusive  individual  rights 
which  are  private  property,  may  easily  lead  to  our  thinking  that  such  common  rights  are  not 
individual  rights.  But  they  are.  They  are  the  property  of  individuals,  not  of  the  state.  The  state 
indeed  creates  and  enforces  the  right  which  each  individual  has  in  the  things  the  state  declares  to 
be  for  common  use.  But  so  does  the  state  create  and  enforce  the  exclusive  rights  which  are  private 
property.  In  neither  case  does  the  fact  that  the  state  creates  the  right  make  the  right  the  property  of 
the  state.  In  both  cases  what  is  created  is  a  right  of  individuals.  The  state  creates  the  rights,  the 
individuals  have  the  rights.  Common  property  is  created  by  the  guarantee  to  each  individual  that 
he  will  not  be  excluded  from  the  use  or  benefit  of  some  thing;  private  property  is  created  by  the 
guarantee  that  an  individual  can  exclude  others  from  the  use  or  benefit  of  something.  Both  kinds 
of  property,  being  guarantees  to  individual  persons,  are  individual  rights.  In  the  case  of  private 
property  the  right  may,  of  course,  be  held  by  an  artificial  person,  that  is,  by  a  corporation  or  an 
unincorporated  grouping  created  or  recognized  by  the  state  as  having  the  same  (or  similar) 
property  rights  as  a  natural  individual.  The  property  which  such  a  group  has  is  the  right  to  the  use 
and  benefit,  and  the  right  to  exclude  non-members  from  the  use  and  benefit,  of  the  things  to 
which  the  group  has  a  legal  title.  Corporate  property  is  thus  an  extension  of  individual  private 
property. 

Both  the  kinds  of  property  we  have  noticed  so  far  are  thus,  directly  or  by  extension,  individual 
rights.  Both  are  rights  of  distinct  natural  or  artificial  persons.  We  have  now  to  notice  that  there  is 
another  kind  of  property  which  appears  not  to  be  an  individual  right  at  all.  This  may  be  called 
'state  property':  it  consists  of  rights  which  the  state  has  not  only  created  but  has  kept  for  itself  or 
has  taken  over  from  private  individuals  or  corporations.  The  right  to  use  the  airwaves  for  radio 
and  television  communication,  for  instance,  may  be  retained  wholly  or  partially  by  the  state,  as  it 
is  in  countries  with  publicly  owned  and  operated  broadcasting  systems.  Again,  various 
enterprises,  e.g.,  railways  and  airlines,  are  in  many  countries  owned  by  the  state.  The  rights  which 
the  state  holds  and  exercises  in  respect  of  these  things,  the  rights  which  comprise  the  state's 
property  in  these  things,  are  akin  to  private  property  rights,  for  they  consist  of  the  right  to  the  use 
and  benefit,  and  the  right  to  exclude  others  from  the  use  and  benefit,  of  something.  In  effect,  the 
state  itself  is  taking  and  exercising  the  powers  of  a  corporation:  it  is  acting  as  an  artificial  person. 

Now  state  property,  as  just  described,  does  not  give  the  individual  citizen  a  direct  right  to  use,  nor 
a  right  not  to  be  excluded  from,  the  assets  held  by  the  state  acting  as  a  corporation.  Air  France 
and  British  Railways  are  not  freely  available  to  all  the  citizens  of  those  countries;  a  state-owned 
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railway  is  apt  to  be  as  jealous  of  its  property  as  is  a  privately  owned  one.  State  property,  then,  is 
not  common  property  as  we  have  defined  it:  state  property  is  not  an  individual  right  not  to  be 
excluded.  It  is  a  corporate  right  to  exclude.  As  a  coiporate  right  to  exclude  others  it  fits  the 
definition  of  (corj^orate)  private  property.  It  may  seem  paradoxical  to  call  it  a  kind  of  private 
property,  for  by  definition  it  is  the  property  of  the  whole  state.  The  paradox  disappears  when  we 
notice  that  the  state,  in  any  modem  society,  is  not  the  whole  body  of  citizens  but  a  smaller  body 
of  persons  who  have  been  authorized  (whether  by  the  whole  body  of  citizens  or  not)  to  command 
the  citizens.  Although  Idealist  philosophers,  in  order  to  emphasize  their  belief  that  every  state 
ought  to  be  (or  that  the  good  or  true  state  is)  a  community  of  all  the  citizens,  may  define  the  state 
as  a  community  of  all,  political  realists  have  always  seen  that  the  state  is  in  fact  the  persons  who 
are  acknowledged  by  the  citizens  to  have  the  right  to  command  them.  This  was  more  obviously 
tme  of  the  state  before  the  rise  of  democracy  -  Louis  XIV  could  say,  not  unrealistically,  L'etat, 
c'est  moi'  -  but  it  is  just  as  true  of  democratic  states:  the  body  of  persons  that  is  authorized  by  the 
citizens  in  a  democracy  is  not  the  whole  body  of  citizens.  It  acts  in  their  name,  but  it  is  not  they. 
And  it  is  the  body  that  holds  the  rights  called  state  property.  When  the  state  is  seen  in  this  way,  it 
becomes  perfectly  intelligible  that  the  state  can  have  a  corporate  right  to  exclude  others,  including 
citizens,  from  the  use  or  benefit  of  something,  in  just  the  same  way  as  it  permits  a  private  owner 
to  do.  State  property,  then,  is  to  be  classed  as  coiporate  property,  which  is  exclusive  property,  and 
not  as  common  property,  which  is  non-exclusive  property.  State  property  is  an  exclusive  right  of 
an  artificial  person. 

Two  points  emerge  from  this  analysis  of  the  three  kinds  of  property.  One  is  that  all  three  kinds  - 
common,  privateand  state  property  -  are  rights  of  persons,  either  natural  individuals  or  artificial 
persons.  The  other  is  that  common  property,  rather  than  being  ruled  out  by  the  very  concept  of 
property  as  rights  (enforceable  claims)  of  persons,  turns  out  to  be  the  most  unadulterated  kind  of 
property.  For  common  property  is  always  a  right  of  the  natural  individual  person,  whereas  the 
other  two  kinds  of  property  are  not  always  so:  private  property  may  be  a  right  of  either  a  natural 
or  an  artificial  person,  and  state  property  is  always  a  right  of  an  artificial  person. 

In  the  light  of  this  analysis  it  is  apparent  that  the  concept  of  property  as  enforceable  claims  of 
persons  to  some  use  or  benefit  of  something  cannot  logically  be  confined  to  exclusive  private 
property.  Having  now  seen  ...  that  property  is  rights,  not  things,  and  that  property  cannot  logically 
be  confined  to  private  property,  we  are  ready  to  inquire  how  these  two  misconceptions  arose,  and 
how  transient  they  are  likely  to  be. 

The  Misconception  of  Property  as  Things 

In  cun'ent  ordinary  language,  property  generally  means  things.  We  commonly  refer  to  a  house,  a 
plot  of  land,  a  shop,  as  a  property.  We  advertise  'Properties  for  Sale'  and  'Properties  to  Let.'  What 
the  advertisement  describes  as  being  for  sale  or  for  rent  is  the  building  and  the  land  it  stands  on. 
But  in  fact  what  is  offered  and  what  constitutes  the  property  is  the  legal  title,  the  enforceable 
exclusive  right,  to  or  in  the  tangible  thing.  This  is  more  obvious  in  the  case  of  a  lease,  where  the 
right  is  to  the  use  of  the  thing  for  a  limited  period  and  on  certain  conditions,  than  in  the  case  of  an 
outright  sale,  but  in  both  cases  what  is  transferred  is  an  enforceable  exclusive  right.  Yet  we  still 
speak  of  property  as  the  thing  itself  How  did  this  cuiTcnt-usage  begin,  and  how  long  is  it  likely  to 
last? 

It  began  late  in  the  seventeenth  century,  and  it  is  not  likely  to  outlast  the  twentieth.  In  ordinary 
English  usage,  at  least  through  the  seventeenth  centuiy,  it  was  well  understood  that  property  was 
a  right  in  something.  Indeed,  in  the  seventeenth  century,  the  word  property  was  often  used,  as  a 
matter  of  course,  in  a  sense  that  seems  to  us  extraordinarily  wide:  men  were  said  to  have  a 
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property  not  only  in  land  and  goods  and  in  claims  on  revenue  from  leases,  mortgages,  patents, 
monopolies,  and  so  on,  but  also  a  property  in  their  lives  and  liberties.  It  would  take  us  too  far 
afield  to  try  to  trace  the  source  of  that  very  wide  use  of  the  tenn,  but  clearly  that  wide  sense  is 
only  intelligible  while  property  per  se  is  taken  to  be  a  right  not  a  thing.  And  there  were  good 
reasons  then  for  treating  property  as  the  right  not  the  thing.  In  the  first  place,  the  great  bulk  of 
property  was  then  property  in  land,  and  a  man's  property  in  a  piece  of  land  was  generally  limited 
to  certain  uses  of  it  and  was  often  not  freely  disposable.  Different  people  might  have  different 
rights  in  the  same  piece  of  land,  and  by  law  or  manorial  custom  many  of  those  rights  were  not 
fully  disposable  by  the  current  owner  of  them  either  by  sale  or  bequest.  The  property  he  had  was 
obviously  some  right  in  the  land,  not  the  land  itself  And  in  the  second  place,  another  substantial 
segment  of  property  consisted  of  those  rights  to  a  revenue  which  were  provided  by  such  things  as 
corporate  charters,  monopolies  granted  by  the  state,  ta.x-farming  rights,  and  the  incumbency  of 
various  political  and  ecclesiastical  offices.  Clearly  here  too  the  property  was  the  right,  not  any 
specific  material  thing. 

The  change  in  common  usage,  to  treating  property  as  the  things  themselves,  came  with  the  spread 
of  the  full  capitalist  market  economy  from  the  seventeenth  century  on,  and  the  replacement  of  the 
old  limited  rights  in  land  and  other  valuable  things  by  virtually  unlimited  rights.  As  rights  in  land 
became  more  absolute,  and  parcels  of  land  became  more  freely  marketable  commodities,  it 
became  natural  to  think  of  the  land  itself  as  the  property.  And  as  aggregations  of  commercial  and 
industrial  capital,  operating  in  increasingly  free  markets  and  themselves  freely  marketable 
overtook  in  bulk  the  older  kinds  of  moveable  wealth  based  on  charters  and  monopolies,  the 
capital  itself,  whether  in  money  or  in  the  form  of  actual  plant,  could  easily  be  thought  of  as  the 
property.  The  more  freely  and  peix'asively  the  market  operated,  the  more  this  was  so.  It  appeared 
to  be  the  things  themselves,  not  just  rights  in  them,  that  were  exchanged  in  the  market.  In  fact  the 
difference  was  not  that  things  rather  than  rights  in  things  were  exchanged,  but  that  previously 
unsaleable  rights  in  things  were  now  saleable;  or,  to  put  it  differently,  that  limited  and  not  always 
saleable  rights  in  things  were  being  replaced  by  virtually  unlimited  and  saleable  rights  to  things. 

As  property  became  increasingly  saleable  absolute  rights  to  things,  the  distinction  between  the 
right  and  the  thing  was  easily  blurred.  It  was  the  more  easily  blurted  because,  with  these  changes, 
the  state  became  more  and  more  an  engine  for  guaranteeing  the  full  right  of  the  individual  to  the 
disposal  as  well  as  use  of  things.  The  state's  protection  of  the  right  could  be  so  much  taken  for 
granted  that  one  did  not  have  to  look  behind  the  thing  to  the  right.  The  thing  itself  became,  in 
common  parlance,  the  property. 

This  usage,  as  we  have  seen,  is  still  with  us  today.  But  meanwhile,  from  about  the  beginning  of 
the  twentieth  century  the  preponderant  nature  of  property  has  been  changing  again,  and  property 
is  again  beginning  to  be  seen  as  a  right  to  something:  now,  more  often  than  not,  a  right  to  a 
revenue  rather  than  a  right  to  a  specific  material  thing.  . . . 

The  Misconception  of  Property  as  Private  Property 

This  misconception  may,  as  we  have  just  seen,  be  left  intact  with  the  disappearance  of  the  more 
superficial  misconception  that  property  is  things.  But  it  too  may  be  on  its  way  out,  for  pressures 
on  it  are  developing.  It  will  probably  take  longer  to  disappear:  not  because,  as  one  might  think  at 
first  glance,  it  has  a  longer  history,  but  because  it  is  more  needed  by  a  market  society. 

Although  concern  about  private  (i.e.,  exclusive)  property  goes  back  to  the  earliest  theory,  the 
identification  of  property  with  private  property  does  not  go  back  much  farther  than  the 
seventeenth  century.  It  is  true  that  from  the  beginning  -  and  argument  about  property  is  as  old  as 
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political  theory  itself  -  the  argument  was  mainly  about  private  property.  This  is  not  surprising, 
since  it  is  only  the  existence  of  private  propeity  that  makes  property  a  contentious  moral  issue.  In 
any  case,  the  earliest  extant  theorizing  about  propeity  was  done  in  societies  which  did  have 
private  property.  But  those  soeieties  were  also  familiar  with  common  property.  So,  while  the 
argument  was  mainly  about  private  property,  the  theorists  did  not  equate  it  with  property. 

Aristotle  could  talk  about  two  systems  of  property,  one  where  all  things  were  held  in  common 
and  one  where  all  things  were  held  privately,  and  about  mixed  systems  where  land  was  common 
but  produce  was  private  and  where  produce  was  common  but  land  was  private;  all  these  he  saw  as 
systems  of  property.  From  then  on,  whether  the  debate  was  about  the  relative  merits  of  private 
versus  common  property,  or  about  how  private  property  eould  be  justified  or  what  limits  should 
be  put  on  it,  it  was  private  property  that  bulked  largest  in  the  debate.  It  was  attacked  by  Plato  as 
incompatible  with  the  good  life  for  the  ruling  class;  defended  by  Aristotle  as  essential  for  the  full 
use  of  human  faculties  and  as  making  for  a  more  efficient  use  of  resources;  denigrated  by  earliest 
Christianity;  defended  by  St.  Augustine  as  a  punishment  and  partial  remedy  for  original  sin; 
attacked  by  some  heretical  movements  in  medieval  (and  refonnation)  Europe;  justified  by  St. 
Thomas  Aquinas  as  in  accordance  with  natural  law,  and  by  later  mediaeval  and  Reformation 
writers  by  the  doctrine  of  stewardship.  In  all  that  early  controversy,  stretehing  down  through  the 
sixteenth  centuiy,  what  was  chieily  in  question  was  an  exclusive,  though  a  limited  or  conditional, 
individual  right  in  land  and  goods. 

But  in  that  early  period  the  theorists,  and  the  law,  were  not  unacquainted  with  the  idea  of 
common  property.  Common  propeity  was,  by  one  writer  or  another,  advocated  as  an  ideal, 
attributed  to  the  primitive  condition  of  man  kind,  held  to  be  suitable  only  to  man  before  the  Fall, 
and  recognized  as  existing  alongside  private  property  in  such  fonus  as  public  parks,  temples, 
markets,  streets,  and  common  lands.  Indeed,  Jean  Bodin,  the  first  of  the  great  early  modem 
political  theorists,  in  making  a  strong  case  at  the  end  of  the  sixteenth  century  for  modem  private 
property,  argued  that  in  any  state  there  must  also  be  some  common  property,  without  which  there 
could  be  no  sense  of  community  and  hence  no  viable  state;  part  of  his  case  for  private  property 
was  that  without  it  there  could  be  no  appreciation  of  common  property.  It  is  only  when  we  enter 
the  modem  world  of  the  full  capitalist  market  society,  in  the  seventeenth  century,  that  the  idea  of 
common  property  drops  virtually  out  of  sight.  From  then  on,  'common  property'  has  come  to  seem 
a  contradiction  in  tenns. 

That  it  has  done  so  can  be  seen  as  a  reflection  of  the  changing  facts.  From  the  sixteenth  and 
seventeenth  centuries  on,  more  and  more  of  the  land  and  resources  in  settled  countries  was 
becoming  private  property,  and  private  property  was  becoming  an  individual  right  unlimited  in 
amount,  unconditional  on  the  performance  of  social  functions,  and  freely  transferable,  as  it 
substantially  remains  to  the  present  day. 

Modern  private  property  is  indeed  subject  to  certain  limits  on  the  uses  to  which  one  can  put  it;  the 
law  commonly  forbids  using  one's  land  or  buildings  to  create  a  nuisance,  using  any  of  one's  goods 
to  endanger  lives,  and  so  on.  But  the  modem  right,  in  comparison  with  the  feudal  right  which 
preceded  it,  may  be  called  an  absolute  right  in  two  senses;  it  is  a  right  to  dispose  of,  or  alienate,  as 
well  as  to  use;  and  it  is  a  right  which  is  not  conditional  on  the  owner's  perfonuance  of  any  social 
function. 

This  of  course  was  exactly  the  kind  of  property  right  needed  to  let  the  capitalist  market  eeonomy 
operate.  If  the  market  was  to  operate  fully  and  freely,  if  it  was  to  do  the  whole  job  of  allocating 
labour  and  resources  among  possible  uses,  then  all  labour  and  resources  had  to  become,  or  be 
convertible  into,  this  kind  of  property.  As  the  capitalist  market  economy  found  its  feet  and  grew, 
it  was  expected  to,  and  did,  take  on  most  of  this  work  of  allocation.  As  it  did  so,  it  was  natural 
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that  the  very  concept  of  property  should  be  reduced  to  that  of  private  property  -  an  exclusive, 
alienable,  'absolute'  individual  or  corporate  right  in  things. 

Now,  however,  the  facts  are  changing  again.  Even  in  the  most  capitalist  countries  the  market  is  no 
longer  expected  to  do  the  whole  work  of  allocation.  The  society  as  a  whole,  or  the  most 
influential  sections  of  it,  operating  through  the  instrumentality  of  the  welfare  state  and  the  warfare 
state  -  in  any  case,  the  regulatory  state  -  is  doing  more  and  more  of  the  work  of  allocation. 
Property  as  exclusive,  alienable,  'absolute'  individual  or  corporate  rights  in  things  therefore 
becomes  less  necessai7. 

This  does  not  mean  that  this  kind  of  property  is  any  less  desired  by  the  corporations  and 
individuals  who  still  have  it  in  any  quantity.  But  it  does  mean  that  as  this  kind  of  propeity 
becomes  less  demonstrably  necessary  to  the  work  of  allocation,  it  becomes  harder  to  defend  this 
kind  as  the  very  essence  of  property.  Again,  no  one  would  suggest  that  the  removal  or  reduction 
of  the  necessity  of  this  kind  of  property  would  by  itself  result  in  the  disappearance  or  weakening 
of  this  as  the  veiy  image  of  property:  positive  social  pressures  would  also  be  required.  Positive 
.social  pressures  against  this  image  of  property  are  now  developing,  as  a  fairly  direct  result  of  the 
unpleasant  straits  to  which  the  operation  of  the  market  has  brought  the  most  advanced  societies. 
The  most  striking  of  these  pressures  comes  from  the  growing  public  consciousness  of  the 
menaces  of  air  and  water  pollution.  Air  and  water,  which  hitherto  had  scarcely  been  regarded  as 
property  at  all,  are  now  being  thought  of  as  common  property  -  a  right  to  clean  air  and  water  is 
coming  to  be  regarded  as  a  property  from  which  nobody  should  be  excluded. 

So  the  identification  of  property  with  exclusive  private  property,  which  we  have  seen  has  no 
standing  in  logic,  is  coming  to  have  less  standing  in  fact.  It  is  no  longer  as  much  needed,  and  no 
longer  as  welcomed,  as  it  was  in  the  earlier  days  of  the  capitalist  market  society. 
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Aboriginal  visions  of  land 


In  James  (Sakej)  Youngblood  Henderson  and  Majorie  L.  Benson,  Isobel  M. 
¥\n6\2i\  ..  Aboriginal  Tenure  in  the  Constitution  of  Canada  (Carswell,  2000)  pp.406- 
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Out  of  the  sounds  of  the  life  forces  in  the  ecology,  the  structure  of  Aboriginal  languages  of  law  is 
centred  on  the  process  of  being  or  sustaining  a  shared  world-view,  a  cognitive  solidarity,  and  a 
tradition  of  responsible  action.  That  world-view  creates  a  series  of  visual  descriptions  clearly 
identifiable  within  the  space  and  with  specific  boundaries  and  uses  embedded  in  the  original 
languages.  Out  of  these  descriptions  comes  a  specialized  cognitive  map  of  their  space  or 
“territory”  with  paths  of  movement  and  cycles  of  existence. 

Aboriginal  order  is  based  on  the  law  of  belonging  to  an  ecological  space.  It  is  not  a  race-based 
law.  It  is  usually  based  on  kinship  ties,  specialized  access  to  resources,  and  a  high  degree  of 
social  equality.  Aboriginal  people  do  not  speak  of  living  “there”,  rather,  each  family  or  person 
“belongs”  to  the  space  or  territory.  Belonging  is  directly  tied  linguistically  and  experientially  to  a 
space  as  well  as  to  shared  knowledge.  Belonging  to  a  space,  more  than  just  living  in  a  place  or 
using  its  resources  is  attendant  with  benefits  and  obligations.  Belonging  is  a  special 
responsibility.  Sharing  and  mobility  discourage  the  accumulation  of  inessential  resources,  while 
relationships  shape  law,  legal  choices,  placement  and  ultimately  life. 

While  the  Aboriginal  order  is  based  on  an  extended  family-centred  organization,  it  is  not  an 
isolated  or  stationary  organization.  Aboriginal  peoples  live  and  work  in  different  places,  not 
travelling  randomly,  but  travelling  to  the  resources  to  create  and  haix'est  bio-diversity  and  to 
trade.  Mobility  among  Aboriginal  peoples  is  not  recent,  nor  was  it  introduced  by  modem  means 
of  travel;  it  was  a  sustainable  way  of  life. 

Across  countless  generations,  comforted  by  the  safety  of  Aboriginal  languages,  elders  and 
storytellers  have  revealed  the  principles  of  Aboriginal  law.  In  different  languages,  at  various 
length  and  details,  these  oral  teachings  give  fonn  and  context  to  the  law.  These  laws  tell  of  a 
sacred  world  transforming  into  a  consensual  order.  Many  laws  exist  within  these  teachings  or 
stories,  responding  to  the  noblest  understandings  of  Aboriginal  world-views  and  thoughts  on  the 
proper  way  to  live  in  a  dynamic  and  changing  environment. 

Aboriginal  consciousness  and  land  laws  are  reflected  in  the  law  of  belonging  to  a  place  that 
acknowledges  the  ability  of  the  forces  and  resources  in  a  space  to  move  the  spirit  and  the  mind. 
Aboriginal  consciousness  honours  processes  and  relationships  rather  than  fixed  mles,  which  leads 
to  an  understanding  and  acceptance  of  the  inteirelationships,  expressive  energies,  and  experiences 
of  an  ecological  place.  Awareness  of  the  generative  order  is  the  source  of  all  Aboriginal  law.  To 
understand  the  shared  spatial  order  of  any  Aboriginal  nation  is  to  identify  the  Aboriginal  law  and 
traditions,  and  the  legal  processes  of  linguistic  responsibilities,  descriptions  and  pathways.  To 
understand  the  order  is  to  live  within  it,  leam  its  teachings,  and  to  act  m  accordance  with  the 
teachings.  Eveiy  Aboriginal  language  speaker  knows  the  nonnative  order  and  how  to  maintain, 
protect,  and  renew  the  land.  Such  knowledge  is  fundamental  to  their  identity,  personality  and 
humanity.  It  must  be  noted  again  that  it  is  difficult  to  separate  one  indigenous  concept  from 
another  when  trying  to  describe  Indigenous  peoples’  relationship  to  their  lands,  territories  and 
resources. 
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How  Aboriginal  languages  and  law  appropriate  a  space  and  attach  responsibilities  to  it  also 
reveals  their  ecological  consciousness.  Their  notion  of  self  does  not  end  with  their  flesh,  but 
continues  with  the  reach  of  their  senses  into  the  land  itself  Their  notion  of  the  space  is  more  than 
vision;  it  includes  the  other  non-visual  senses.  Thus,  they  can  speak  of  the  land  as  their  flesh; 
they  are  their  environments. 

Many  of  these  oral  teachings  have  been  translated  into  English,  some  more  accurately  than  others. 
Paula  Gunn  Allen  has  translated  the  unifying  vision  of  land  in  these  teachings: 

We  are  the  land.  To  the  best  of  my  understanding,  there  is  the  fundamental  idea 
embodied  in  Native  American  life  and  culture...  .  More  than  remembered,  the  earth  is  the 
mind  of  the  people  as  we  are  the  mind  of  the  earth.  The  land  is  not  really  the  place 
(separate  from  ourselves)  where  we  act  out  the  drama  of  our  isolate  destinies.  It  is  not  a 
means  of  survival,  a  setting  for  our  affairs,  a  resource  on  which  we  draw  in  order  to  keep 
our  own  act  functioning.  It  is  not  the  ever-present  “Other”  which  supplies  us  with  a  sense 
of  “I”.  It  is  rather  a  part  of  our  being,  dynamic,  significant,  real.  It  is  ourselves,  in  as  real 
a  sense  as  such  notion  as  “ego,  libido”  or  social  network,  in  a  sense  more  real  than  any 
conceptualization  or  abstraction  about  the  nature  of  human  being  can  ever  be. . .  .  Nor  is 
this  relationship  one  of  mere  “affinity”  for  the  earth.  It  is  not  a  matter  of  being  “close  to 
nature.”  The  relationship  is  more  one  of  identity,  in  the  mathematical  sense,  than  of 
affinity.  The  Earth  is,  in  a  very  real  sense,  the  same  as  ourself  (or  selves). 

Leroy  Little  Bear  of  the  Kainaiwa  (Blood  Tribe)  of  the  Blackfoot  Confederacy  has  translated  a 
similar  principle  that  the  land  was  considered  the  mother,  the  giver  of  life: 

Tribal  temtory  is  important  because  the  Earth  is  our  Mother  (and  this  is  not  a  metaphor:  it 
13  real).  The  Earth  cannot  be  separated  from  the  actual  being  of  Indians.  The  Earth  is 
where  the  continuous  and/or  repetitive  process  of  creation  occurs.  It  is  on  the  Earth  and 
from  the  Earth  that  cycles,  phrases,  patterns,  in  other  words,  the  constant  flux  and  motion 
can  be  observed  and  experienced.  In  other  words,  creation  is  a  continuity,  and  if  creation 
is  to  continue,  then  it  must  be  renewed,  and  consequently,  the  renewal  ceremonies,  the 
telling  and  re-telling  of  the  creation  stories,  the  singing  and  re-singing  of  songs,  which  are 
the  humans’  part  in  maintenance  of  creation.  Hence,  the  annual  sundance,  the  societal 
ceremonies,  the  unbundling  of  medicine  bundles  at  certain  phases  of  the  year.  All  of 
these  are  inteirelated  aspects  of  happenings  that  take  place  on  and  within  Mother  Earth. 


Aboriginal  world  view  requires  a  coming  into  a  relationship  with  the  ecology;  situating 
Aboriginal  law  signifies  one’s  discovery  of  what  there  is  in  one’s  world  and  self  that  is  sacred  and 
spiritual.  Some  relationships  of  a  space  are  produced  through  ancient  agreements  and  renewal 
ceremonies  with  the  “keepers”  of  the  forces.  These  ecological  covenants  detemiine  the  law  and 
customary  actions  of  the  people  toward  the  resources.  Though  these  spaces  often  appear  to  guests 
as  “natural,”  to  the  Aboriginal  people  they  are  places  created  by  agreements.  Other  spaces  are 
ordered  by  ceremonies  and  rituals  that  reflect  the  teaching  of  the  covenants  and  are  required  for 
renewal  of  the  resources.  The  entire  community’s  daily  existence  is  based  on  the  spatial  concerns 
of  shared  resources,  and  on  the  equitable  allocation  of  resources.  Aboriginal  peoples  do  not 
conceptualize  managing  the  resources;  rather,  they  manage  their  space.  Their  spatial 
consciousness,  rather  than  the  intentions  or  will  of  those  families  who  nourished  and  protected  the 
resource,  shapes  cultural  and  resource  utilization  and  innovation. 
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A  council  of  elders  with  consultation  of  all  the  extended  families  equitably  divides  the  prime 
spaces  of  an  ecology  once  or  twice  a  year,  Aboriginal  law  allocates  use  of  spaces  based  on  actual 
participation;  the  spaces  are  allocated  so  that  general  community  livelihood  is  ensured.  The  sense 
of  community  solidarity  is  enhanced  not  only  by  Aboriginal  law,  but  also  by  a  responsible  family 
acquiring  secure  “rights”  to  certain  spaces  or  resources. 

Far  from  being  an  ideological  construct  or  a  fungible  commodity,  the  Aboriginal  \'ision  of  land  is 
a  shared  and  sacred  ecological  space.  It  is  an  ecological  proprietarian  legal  order.  Upon  being 
asked  to  sign  a  land  cession  treaty,  a  Blackfoot  chief  summarized  the  ecological  proprietarian 
legal  order  and  rejected  the  idea  of  land  as  a  commodity: 

Our  land  is  more  valuable  than  your  money.  It  will  last  forever.  It  will  not  even  perish 
by  the  flames  of  fire.  As  long  as  the  sun  shines  and  the  waters  flow,  this  land  will  be  here 
to  give  life  to  man  and  animals.  We  cannot  sell  the  lives  of  men  and  animals;  therefore 
we  cannot  sell  this  land.  It  was  put  there  for  us  by  the  Great  Spirit  and  we  cannot  sell  it 
because  it  does  not  belong  to  us.  You  can  count  your  money  and  bum  it  within  the  nod 
of  a  buffalo's  head,  but  only  the  Great  Spirit  can  count  the  grains  of  sand  and  the  blades 
of  grass  on  these  plains.  As  a  present  to  you,  we  will  give  you  anything  we  have  that  you 
can  take  with  you;  but  the  land,  never. 

Generally,  the  Aboriginal  law  manifests  many  different  visions  of  land  tenure  derived  from  the 
unifying  principle  and  ecological  proprietarian  order.  These  laws  can  be  translated  into  a 
linguistic  woiidwiew  or  “langscape”  that  defines  a  concept  of  territory  or  land,  but  typically  they 
describe  a  concept  of  space,  of  different  realms  enfolding  into  a  sacred  space.  Their  mother,  the 
earth,  is  a  series  of  ecological  spaces;  each  filled  with  resources,  sights  and  sounds,  and 
memories. 

As  such  principles  illustrate,  an  Aboriginal  world-view'  is  a  spatial  rather  than  a  material 
consciousness.  This  spatial  consciousness  is  reflected  in  the  Gitksan  chiefs’  1884  petition  to  the 
Government  of  Canada  characterizing  their  territory'  as  similar  to  an  animal,  wdth  the  villages  its 
heart.  The  wrongful  occupation  of  a  part  of  their  temitoiy  was  conceptualized  as  cutting  off  their 
foot.  Such  a  vision  is  reflected  in  the  vision  of  the  temitory  of  the  Blackfoot  Confederacy  as  an 
old  man. 

Aboriginal  space  or  tenatory  is  never  at  rest:  it  is  assumed  eternal,  yet  remains  tolerant  to  flux.  It 
is  a  whole  ecosystem  that  must  be  refined  by  endless  ceremonies  of  renew'al  and  realignment  that 
unite  Aboriginal  peoples  with  its  uniqueness  or  topistic  integrity.  The  forces  within  a  space  can 
be  analogized  as  frequencies  from  an  enfolded  realm. 

Sharing  space  links  those  who  belong  to  the  land.  In  this  sense,  the  law  of  belonging  to  the  land 
means  maintaining  a  series  of  spaces,  such  as  fishing  stations,  hunting  stations,  and  haix'esting 
stations,  renewed  again  and  again  by  specific  kinds  of  behaviours  and  ceremonies.  These 
ecological  spaces  are  not  self-renewing.  Shared  knowledge  about  maintaining  a  particular  spaces 
penetrates  Aboriginal  law’  and  manifests  shared  values,  beliefs,  traditions,  and  customary 
behaviours.  The  law'  and  teachings  not  only  determine  w'hat  is  physically  available  to  the  families 
-  W'hat  they  can  use  -  but  also  regulate  their  choices  about  the  rate  of  resource  use,  and  whether  to 
modify  their  resources  to  increase  the  availability  of  useful  resources.  Aboriginal  law'  allocates 
among  allied  families  and  friends  the  responsibility  for  managing  the  resources,  and  creates  a 
customary  transnational  trading  code  w'ith  other  nations  and  peoples  to  increase  choices  and 
resources. 


Moore  v.  University  of  California,  51  Cal.  3d  120  (1990) 


The  plaintiff  is  John  Moore  (Moore),  who  underwent  treatment  for  hairy-cell  leukemia  at  the 
Medical  Center  of  the  University  of  California  at  Los  Angeles  (UCLA  Medical  Center).  The  five 
defendants  are:  (1)  Dr.  David  W.  Golde  (Golde),  a  physician  who  attended  Moore  at  UCLA 
Medical  Center;  (2)  the  Regents  of  the  University  of  California  (Regents),  who  own  and  operate 
the  university;  (3)  Shirley  G.  Quan,  a  researcher  employed  by  the  Regents;  (4)  Genetics  Institute, 
Inc.  (Genetics  Institute);  and  (5)  Sandoz  Pharmaceuticals  Corporation  and  related  entities 
(collectively  Sandoz). 

Moore  first  visited  UCLA  Medical  Center  on  October  5,  1976,  shortly  after  he  learned  that  he  had 
hairy-cell  leukemia.  After  hospitalizing  Moore  and  “withdr[awing]  extensive  amounts  of  blood, 
bone  marrow  aspirate,  and  other  bodily  substances,”  Golde  confirmed  that  diagnosis.  At  this  time 
all  defendants,  including  Golde,  were  aware  that  “certain  blood  products  and  blood  components 
were  of  great  value  in  a  number  of  commercial  and  scientific  efforts”  and  that  access  to  a  patient 
whose  blood  contained  these  substances  would  provide  “competitive,  commercial,  and  scientific 
advantages.” 

On  October  8,  1976,  Golde  recommended  that  Moore’s  spleen  be  removed.  Golde  informed 
Moore  “that  he  had  reason  to  fear  for  his  life,  and  that  the  proposed  splenectomy  operation  .  .  . 
was  necessary  to  slow  down  the  progress  of  his  disease.”  Based  upon  Golde's  representations, 
Moore  signed  a  written  consent  form  authorizing  the  splenectomy. 

Before  the  operation,  Golde  and  Quan  “formed  the  intent  and  made  arrangements  to  obtain 
portions  of  [Moore’s]  spleen  following  its  removal”  and  to  take  them  to  a  separate  research  unit. 
Golde  gave  written  instructions  to  this  effect  on  October  18  and  19,  1976.  These  research 
activities  “were  not  intended  to  have  .  .  .  any  relation  to  [Moore’s]  medical  .  .  .  care.”  However, 
neither  Golde  nor  Quan  infonned  Moore  of  their  plans  to  conduct  this  research  or  requested  his 
permission.  Surgeons  at  UCLA  Medical  Center,  whom  the  complaint  does  not  name  as 
defendants,  rem.oved  Moore’s  spleen  on  October  20,  1976. 

Moore  returned  to  the  UCLA  Medical  Center  several  times  between  November  1976  and 
September  1983.  He  did  so  at  Golde’s  direction  and  based  upon  representations  “that  such  visits 
were  necessai7  and  required  for  his  health  and  well-being,  and  based  upon  the  trust  inherent  in 
and  by  virtue  of  the  physician-patient  relationship  .  .  .  .”  On  each  of  these  visits  Golde  withdrew 
additional  samples  of  “blood,  blood  semm,  skin,  bone  marrow  aspirate,  and  sperm.”  On  each 
occasion  Moore  traveled  to  the  UCLA  Medical  Center  from  his  home  in  Seattle  because  he  had 
been  told  that  the  procedures  were  to  be  performed  only  there  and  only  under  Golde’s  direction. 
“In  fact,  [however,]  throughout  the  period  of  time  that  [Moore]  was  under  [Golde’s]  care  and 
treatment,  .  .  .  the  defendants  were  actively  involved  in  a  number  of  activities  which  they 
concealed  from  [Moore]  .  .  .  .”  Specifically,  defendants  were  conducting  research  on  Moore’s 
cells  and  planned  to  “benefit  financially  and  competitively  .  .  .  [by  exploiting  the  cells]  and  [their] 
exclusive  access  to  [the  cells]  by  virtue  of  [Golde’s]  ongoing  physician-patient  relationship  .  .  .  .” 
Sometime  before  August  1979,  Golde  established  a  cell  line  from  Moore’s  T-lymphocytes.  On 
January  30,  1981,  the  Regents  applied  for  a  patent  on  the  cell  line,  listing  Golde  and  Quan  as 
inventors.  “[B]y  virtue  of  an  established  policy  .  .  .,  [the]  Regents,  Golde,  and  Quan  would  share 
in  any  royalties  or  profits  .  .  .  arising  out  of  [the]  patent.”  The  patent  issued  on  March  20,  1984, 
naming  Golde  and  Quan  as  the  inventors  of  the  cell  line  and  the  Regents  as  the  assignee  of  the 
patent.  (U.S.  Patent  No.  4,438,032  (Mar.  20,  1984).) 
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The  Regent’s  patent  also  covers  various  methods  for  using  the  cell  line  to  produce  lymphokines. 
Moore  admits  in  his  complaint  that  “the  true  clinical  potential  of  each  of  the  lymphokines  .  .  .  [is] 
difficult  to  predict,  [but]  .  .  .  competing  commercial  firms  in  these  relevant  fields  have  published 
reports  in  biotechnology  industry  periodicals  predicting  a  potential  market  of  approximately  $ 

3.01  Billion  Dollars  by  the  year  1990  for  a  whole  range  of  [such  lymphokines]  .  .  . 

With  the  Regents’  assistance,  Golde  negotiated  agreements  for  commercial  development  of  the 
cell  line  and  products  to  be  derived  from  it.  Under  an  agreement  with  Genetics  Institute,  Golde 
“became  a  paid  consultant”  and  “acquired  the  rights  to  75,000  shares  of  common  stock.”  Genetics 
Institute  also  agreed  to  pay  Golde  and  the  Regents  “at  least  $  330,000  over  three  years,  including 
a  pro-rata  share  of  [Golde’s]  salary  and  fringe  benefits,  in  exchange  for  .  .  .  exclusive  access  to 
the  materials  and  research  perfonned”  on  the  cell  line  and  products  derived  from  it.  On  June  4, 
1982,  Sandoz  “was  added  to  the  agreement,”  and  compensation  payable  to  Golde  and  the  Regents 
was  increased  by  $  1 10,000.  “[T]hroughout  this  period,  .  .  .  Quan  spent  as  much  as  70  [percent] 
of  her  time  working  for  [the]  Regents  on  research”  related  to  the  cell  line. 


Panelli,  J.  (Lucas,  C.J.,  Eagleson  and  Kennard  JJ.  concurring): 


111.  Discussion 


B.  Conversion 

Moore  also  attempts  to  characterize  the  invasion  of  his  rights  as  a  conversion  —  a  tort  that  protects 
against  interference  with  possessory  and  ownership  interests  in  personal  property.  He  theorizes 
that  he  continued  to  own  his  ceils  following  their  removal  from  his  body,  at  least  for  the  purpose 
of  directing  their  use,  and  that  he  never  consented  to  their  use  in  potentially  lucrative  medical 
research.  Thus,  to  complete  Moore's  argument,  defendants'  unauthorized  use  of  his  cells 
constitutes  a  conversion.  As  a  result  of  the  alleged  conversion,  Moore  claims  a  proprietary 
interest  in  each  of  the  products  that  any  of  the  defendants  might  ever  create  from  his  cells  or  the 
patented  cell  line. 

No  court,  however,  has  ever  in  a  reported  decision  imposed  conversion  liability  for  the  use  of 
human  cells  in  medical  research.  While  that  fact  does  not  end  our  inquiry,  it  raises  a  flag  of 
caution.  In  effect,  what  Moore  is  asking  us  to  do  is  to  impose  a  tort  duty  on  scientists  to 
investigate  the  consensual  pedigree  of  each  human  cell  sample  used  in  research.  To  impose  such  a 
duty,  which  would  affect  medical  research  of  importance  to  all  of  society,  implicates  policy 
concerns  far  removed  from  the  traditional,  two-party  ownership  disputes  in  which  the  law  of 
conversion  arose.  Invoking  a  tort  theory  originally  used  to  detennine  whether  the  loser  or  the 
finder  of  a  horse  had  the  better  title,  Moore  claims  ownership  of  the  results  of  socially  important 
medical  research,  including  the  genetic  code  for  chemicals  that  regulate  the  functions  of  eveiy 
human  being's  immune  system. 

We  have  recognized  that,  when  the  proposed  application  of  a  very  general  theoiy  of  liability  in  a 
new  context  raises  important  policy  concerns,  it  is  especially  important  to  face  those  concerns  and 
address  them  openly.  (Cf  Nally  v.  Grace  Community  Church,  supra,  47  Cal. 3d  278,  291-300 
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[declining  to  expand  negligence  law  to  encompass  theory  of  "clergyman  malpractice"];  Foley  i'. 
Interactive  Data  Corp.  (1988)  47  Cal. 3d  654,  694-700  [254  Cal.Rptr.  211,  765  P.2d  373] 
[declining  to  apply  tort  remedies  for  breach  of  the  covenant  of  good  faith  in  the  employment 
context];  Brown  v.  Superior  Court  (1988)  44  Cal. 3d  1049,  1061-1066  [245  Cal.Rptr.  412,  751 
P.2d  470]  [declining  to  apply  strict  products  liability  to  pharmaceutical  manufacturers].) 
Moreover,  we  should  be  hesitant  to  "impose  [new  tort  duties]  when  to  do  so  would  involve 
complex  policy  decisions"  (  Nally  v.  Grace  Community  Church,  supra,  47  Cal. 3d  at  p.  299), 
especially  when  such  decisions  are  more  appropriately  the  subject  of  legislative  deliberation  and 
resolution.  (See  Foley  Interactive  Data  Corp.,  supra,  47  Cal. 3d  at  p.  694  &  fn.  31.)  This 
certainly  is  not  to  say  that  the  applicability  of  common  law  torts  is  limited  to  the  historical  or 
factual  contexts  of  existing  cases.  But  on  occasions  when  we  have  opened  or  sanctioned  new 
areas  of  tort  liability,  we  "have  noted  that  the  'wrongs  and  injuries  involved  were  both 
comprehensible  and  assessable  within  the  existing  judicial  framework.'"  (  Nally  Grace 
Community  Church,  supra,  47  Cal. 3d  at p.  298,  quoting  Peter  W.  v.  San  Francisco  Unified  Sch. 
Dist.  (1976)  60  Cal.App.3d  814,  824  [131  Cal.Rptr.  854].) 

Accordingly,  we  first  consider  whether  the  tort  of  conversion  clearly  gives  Moore  a  cause  of 
action  under  existing  law.  We  do  not  believe  it  does.  Because  of  the  novelty  of  Moore's  claim  to 
own  the  biological  materials  at  issue,  to  apply  the  theory  of  conversion  in  this  context  would 
frankly  have  to  be  recognized  as  an  extension  of  the  theory.  Therefore,  we  consider  next  whether 
it  is  advisable  to  extend  the  tort  to  this  context. 

1.  Moore’s  Claim  Under  Existing  Law 

"To  establish  a  conversion,  plaintiff  must  establish  an  actual  interference  with  his  ownership  or 
right  ofi possession.  .  .  .  Where  plaintiff  neither  has  title  to  the  property  alleged  to  have  been 
converted,  nor  possession  thereof,  he  cannot  maintain  an  action  for  conversion."  (  Del  E.  Webb 
Corp.  V.  Structural  Materials  Co.  (1981)  123  Cal.App.3d  593,  610-611  [176  Cal.Rptr.  824], 
italics  added.  See  also  General  Motors  A.  Corp.  v.  Dallas  (1926)  198  Cal.  365,  370  [245  P. 

184].) 

Since  Moore  clearly  did  not  expect  to  retain  possession  of  his  cells  following  their  removal,  to 
sue  for  their  conversion  he  must  have  retained  an  ownership  interest  in  them.  But  there  are 
several  reasons  to  doubt  that  he  did  retain  any  such  interest.  First,  no  reported  judicial  decision 
supports  Moore's  claim,  either  directly  or  by  close  analogy.  Second,  Califomia  statutory  law 
drastically  limits  any  continuing  interest  of  a  patient  in  excised  cells.  Third,  the  subject  matters  of 
the  Regents'  patent  —  the  patented  cell  line  and  the  products  derived  from  it  —  cannot  be  Moore's 
property. 

Neither  the  Court  of  Appeal's  opinion,  the  parties'  briefs,  nor  our  research  discloses  a  case  holding 
that  a  person  retains  a  sufficient  interest  in  excised  cells  to  support  a  cause  of  action  for 
conversion.  We  do  not  find  this  suiprising,  since  the  laws  governing  such  things  as  human  tissues, 
transplantable  organs,  blood,  fetuses,  pituitary  glands,  corneal  tissue,  and  dead  bodies  deal  with 
human  biological  materials  as  objects  sui  generis,  regulating  their  disposition  to  achieve  policy 
goals  rather  than  abandoning  them  to  the  general  law  of  personal  property.  It  is  these  specialized 
statutes,  not  the  law  of  conversion,  to  which  courts  ordinarily  should  and  do  look  for  guidance  on 
the  disposition  of  human  biological  materials. 

Lacking  direct  authority  for  importing  the  law  of  conversion  into  this  context,  Moore  relies,  as 
did  the  Court  of  Appeal,  primarily  on  decisions  addressing  privacy  rights.  One  line  of  cases 
involves  unwanted  publicity.  (  Lugosi  v.  Universal  Pictures  (1979)  25  Cal. 3d  813  [160  Cal.Rptr. 
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S23,  60S  P.2d  425,  10  A.L.R.4th  1150];  Adotschenbacher  R.  J.  Reynolds  Tobacco  Company 
(9th  Cir.  1974)  498  F. 2d  821  [inteipreting  Cal.  law].)  These  opinions  hold  that  every  person  has  a 
proprietary  interest  in  his  own  likeness  and  that  unauthorized,  business  use  of  a  likeness  is 
redressible  as  a  tort.  But  in  neither  opinion  did  the  authoring  court  expressly  base  its  holding  on 
property  law.  (  Lugosi  a’.  Universal  Pictures,  supra.  25  Cal.  3d  at  pp.  819,  823-826; 
Motschenbacher  a’.  R.  J.  Reynolds  Tobacco  Company,  supra,  498  F.2d  at  pp.  825-826.)  Each 
court  stated,  following  Prosser,  that  it  was  "pointless"  to  debate  the  proper  characterization  of  the 
proprietary  interest  in  a  likeness.  (  Motschenbacher  a'.  R.  J.  Reynolds  Tobacco  Company,  supra, 
498  F.2d  at  p.  825,  quoting  Prosser,  Law  of  Torts  (4th  ed.  1971)  at  p.  807;  Lugosi  a'.  Universal 
Pictures,  supra,  25  Cal.  3d  at  pp.  819,  824.)  For  purposes  of  determining  whether  the  tort  of 
conversion  lies,  however,  the  characterization  of  the  right  in  question  is  far  from  pointless.  Only 
property  can  be  converted. 

Not  only  are  the  wrongful-publicity  cases  irrelevant  to  the  issue  of  conversion,  but  the  analogy  to 
them  seriously  misconceives  the  nature  of  the  genetic  materials  and  research  involved  in  this 
case.  Moore,  adopting  the  analogy  originally  advanced  by  the  Court  of  Appeal,  argues  that  "[i]f 
the  courts  have  found  a  sufficient  proprietary  interest  in  one's  persona,  how  could  one  not  have  a 
right  in  one's  own  genetic  material,  something  far  more  profoundly  the  essence  of  one's  human 
uniqueness  than  a  name  or  a  face?"  However,  as  the  defendants'  patent  makes  clear  —  and  the 
complaint,  too.  if  read  with  an  understanding  of  the  scientific  terms  which  it  has  borrowed  from 
the  patent  —  the  goal  and  result  of  defendants'  efforts  has  been  to  manufacture  lymphokines. 
Lymphokines,  unlike  a  name  or  a  face,  have  the  same  molecular  stmcture  in  every  human  being 
and  the  same,  important  functions  in  every  human  being's  immune  system.  Moreover,  the 
particular  genetic  material  which  is  responsible  for  the  natural  production  of  lymphokines,  and 
which  defendants  use  to  manufacture  lymphokines  in  the  laborator>',  is  also  the  same  in  every 
person;  it  is  no  more  unique  to  Moore  than  the  number  of  vertebrae  in  the  spine  or  the  chemical 
fonnula  of  hemoglobin. 

Another  privacy  case  offered  by  analogy  to  support  Moore's  claim  establishes  only  that  patients 
have  a  right  to  refuse  medical  treatment.  (  Bolivia  a’.  Superior  Court  (1986)  179  Cal.App.3d  1127 
[225  Cal.Rptr.  297].)  In  this  context  the  court  in  Bouvia  wrote  that  "'[ejvery  human  being  of  adult 
years  and  sound  mind  has  a  right  to  detennine  what  shall  be  done  with  his  own  body  .  .  .  ."'  ( Id., 
at  p.  1139,  quoting  from  Schloendorff  a’.  New  York  Hospital,  supra,  211  N.  Y.  125  [105  N.E.  92, 
93].)  Relying  on  this  language  to  support  the  proposition  that  a  patient  has  a  continuing  right  to 
control  the  use  of  excised  cells,  the  Court  of  Appeal  in  this  case  concluded  that  "[a]  patient  must 
have  the  ultimate  power  to  control  what  becomes  of  his  or  her  tissues.  To  hold  otherudse  would 
open  the  door  to  a  massive  invasion  of  human  privacy  and  dignity  in  the  name  of  medical 
progress."  Yet  one  may  earnestly  wish  to  protect  privacy  and  dignity  without  accepting  the 
extremely  problematic  conclusion  that  interference  with  those  interests  amounts  to  a  conversion 
of  personal  property.  Nor  is  it  necessary  to  force  the  round  pegs  of  "privacy"  and  "dignity"  into 
the  square  hole  of  "property"  in  order  to  protect  the  patient,  since  the  fiduciary-duty  and 
infonned-consent  theories  protect  these  interests  directly  by  requiring  full  disclosure. 

The  next  consideration  that  makes  Moore's  claim  of  ownership  problematic  is  California  statutory 
law,  which  drastically  limits  a  patient's  control  over  excised  cells.  Pursuant  to  Health  and  Safety 
Code  section  7054.4,  "[njotwithstanding  any  other  provision  of  law,  recognizable  anatomical 
parts,  human  tissues,  anatomical  human  remains,  or  infectious  waste  following  conclusion  of 
scientific  use  shall  be  disposed  of  by  interment,  incineration,  or  any  other  method  detennined  by 
the  state  department  [of  health  ser\'ices]  to  protect  the  public  health  and  safety."  Clearly  the 
Legislature  did  not  specifically  intend  this  statute  to  resolve  the  question  of  whether  a  patient  is 
entitled  to  compensation  for  the  nonconsensual  use  of  excised  cells.  A  primary  object  of  the 
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statute  is  to  ensure  the  safe  handling  of  potentially  hazardous  biological  waste  materials.  Yet  one 
cannot  escape  the  conclusion  that  the  statute's  practical  effect  is  to  limit,  drastically,  a  patient's 
control  over  excised  cells.  By  restricting  how  excised  cells  may  be  used  and  requiring  their 
eventual  destruction,  the  statute  eliminates  so  many  of  the  rights  ordinarily  attached  to  property 
that  one  cannot  simply  assume  that  what  is  left  amounts  to  "property"  or  "ownership"  for 
purposes  of  conversion  law. 

It  may  be  that  some  limited  right  to  control  the  use  of  excised  cells  does  survive  the  operation  of 
this  statute.  There  is,  for  example,  no  need  to  read  the  statute  to  permit  "scientific  use"  contrary 
to  the  patient's  expressed  wish.  A  fully  informed  patient  may  always  withhold  consent  to 
treatment  by  a  physician  whose  research  plans  the  patient  does  not  approve.  That  right,  however, 
as  already  discussed,  is  protected  by  the  fiduciary-duty  and  infomied-consent  theories. 

Finally,  the  subject  matter  of  the  Regents'  patent  —  the  patented  cell  line  and  the  products  derived 
from  it  -  cannot  be  Moore's  property.  This  is  because  the  patented  cell  line  is  both  factually  and 
legally  distinct  from  the  cells  taken  from  Moore's  body.  Federal  law  permits  the  patenting  of 
organisms  that  represent  the  product  of  "human  ingenuity,"  but  not  naturally  occurring  organisms. 
(  Diamond  v.  Chakrabam  (1980)  447  U.S.  303,  309-310  [65  LEd.2d  144,  150,  100  S.Cl  2204].) 
Human  cell  lines  are  patentable  because  "[l]ong-term  adaptation  and  growth  of  human  tissues  and 
cells  in  culture  is  difficult  —  often  considered  an  ail .  .  .,"  and  the  probability  of  success  is  low. 
(OTA  Rep.,  supra,  at  p.  33;  see  fn.  2,  ante.)  It  is  this  inventive  effort  that  patent  law  rewards,  not 
the  discovery  of  naturally  occumng  raw  materials.  Thus,  Moore's  allegations  that  he  owns  the 
cell  line  and  the  products  derived  from  it  are  inconsistent  with  the  patent,  which  constitutes  an 
authoritative  determination  that  the  cell  line  is  the  product  of  invention.  Since  such  allegations  are 
nothing  more  than  arguments  or  conclusions  of  law,  they  of  course  do  not  bind  us.  (  Daar  v. 
Yellow  Cab  Co.,  supra.  67  Cal. 2d  at  p.  713.) 

2.  Should  Conversion  Liability  Be  Extended? 

As  we  have  discussed,  Moore's  novel  claim  to  own  the  biological  materials  at  issue  in  this  case  is 
problematic,  at  best.  Accordingly,  his  attempt  to  apply  the  theory  of  conversion  within  this 
context  must  frankly  be  recognized  as  a  request  to  extend  that  theory.  While  we  do  not  purport  to 
hold  that  excised  cells  can  never  be  property  for  any  purpose  whatsoever,  the  novelty  of  Moore's 
claim  demands  express  consideration  of  the  policies  to  be  served  by  extending  liability  (cf  Nally 
A’.  Grace  Community!  Church,  supra,  47  Cal. 3d  at  pp.  291-300:  Foley  a’.  Interactive  Data  Corp., 
supra,  47  Cal. 3d  at  pp.  694-700;  Brown  a^  Superior  Court,  supra.  44  Cal. 3d  at  pp.  1061-1066) 
rather  than  blind  deference  to  a  complaint  alleging  as  a  legal  conclusion  the  existence  of  a  cause 
of  action. 

There  are  three  reasons  why  it  is  inappropriate  to  impose  liability  for  conversion  based  upon  the 
allegations  of  Moore's  complaint.  First,  a  fair  balancing  of  the  relevant  policy  considerations 
counsels  against  extending  the  tort.  Second,  problems  in  this  area  are  better  suited  to  legislative 
resolution.  Third,  the  tort  of  conversion  is  not  necessary  to  protect  patients'  rights.  For  these 
reasons,  we  conclude  that  the  use  of  excised  human  cells  m  medical  research  does  not  amount  to 
a  conversion. 

Of  the  relevant  policy  considerations,  two  are  of  overriding  importance.  The  first  is  protection  of 
a  competent  patient's  right  to  make  autonomous  medical  decisions.  That  right,  as  already 
discussed,  is  grounded  in  well-recognized  and  long-standing  principles  of  fiduciary  duty  and 
infomted  consent.  (See,  e.g.,  Cobbs  a'.  Grant,  supra,  8  Cal.  3d  at  pp.  242-246;  Bowman  a'. 
McPheeters,  supra,  77  Cal.App.2d  at  p.  800.)  This  policy  weighs  in  favor  of  providing  a  remedy 
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to  patients  when  physicians  act  with  undisclosed  motives  that  may  affect  their  professional 
judgment.  The  second  important  policy  consideration  is  that  we  not  threaten  with  disabling  civil 
liability  innocent  parties  who  are  engaged  in  socially  useful  activities,  such  as  researchers  who 
have  no  reason  to  believe  that  their  use  of  a  particular  cell  sample  is,  or  may  be,  against  a  donor's 
wishes. 

To  reach  an  appropriate  balance  of  these  policy  considerations  is  extremely  important.  In  its 
report  to  Congress  (see  fn.  2,  ante),  the  Office  of  Technology  Assessment  emphasized  that 
"[ujncertainty  about  how  courts  will  resolve  disputes  between  specimen  sources  and  specimen 
users  could  be  detrimental  to  both  academic  researchers  and  the  infant  biotechnology  industry, 
particularly  when  the  rights  are  asserted  long  after  the  specimen  was  obtained.  The  assertion  of 
rights  by  sources  would  affect  not  only  the  researcher  who  obtained  the  original  specimen,  but 
perhaps  other  researchers  as  well. 

"Biological  materials  are  routinely  distributed  to  other  researchers  for  experimental  purposes,  and 
scientists  who  obtain  cell  lines  or  other  specimen-derived  products,  such  as  gene  clones,  from  the 
original  researcher  could  also  be  sued  under  certain  legal  theories  [such  as  conversion]. 
Furthermore,  the  uncertainty  could  affect  product  developments  as  well  as  research.  Since 
inventions  containing  human  tissues  and  cells  may  be  patented  and  licensed  for  commercial  use, 
companies  are  unlikely  to  invest  heavily  in  developing,  manufacturing,  or  marketing  a  product 
when  uncertainty  about  clear  title  exists."  (OTA  Rep.,  supra,  at  p.  27.) 

Indeed,  so  significant  is  the  potential  obstacle  to  research  stemming  from  uncertainty  about  legal 
title  to  biological  materials  that  the  Office  of  Technology  Assessment  reached  this  striking 
conclusion:  "[Rjegardless  of  the  merit  of  claims  by  the  different  interested  parties,  resolving  the 
cuiTent  uncertainty  may  be  more  important  to  the  future  of  biotechnology  than  resolving  it  in  any 
particular  way."  (OTA  Rep.,  supra,  at  p.  27.) 

We  need  not,  however,  make  an  arbitrary  choice  between  liability  and  nonliability.  Instead,  an 
examination  of  the  relevant  policy  considerations  suggests  an  appropriate  balance:  Liability  based 
upon  existing  disclosure  obligations,  rather  than  an  unprecedented  extension  of  the  conversion 
theory,  protects  patients'  rights  of  privacy  and  autonomy  without  unnecessarily  hindering 
research. 

To  be  sure,  the  threat  of  liability  for  conversion  might  help  to  enforce  patients'  rights  indirectly, 
d'his  is  because  physicians  might  be  able  to  avoid  liability  by  obtaining  patients'  consent,  in  the 
broadest  possible  terms,  to  any  conceivable  subsequent  research  use  of  excised  cells. 
Unfortunately,  to  extend  the  conversion  theory  would  utterly  sacrifice  the  other  goal  of  protecting 
innocent  parties.  Since  conversion  is  a  strict  liability  tort,  it  would  impose  liability  on  all  those 
into  whose  hands  the  cells  come,  whether  or  not  the  particular  defendant  participated  in,  or  knew 
of,  the  inadequate  disclosures  that  violated  the  patient's  right  to  make  an  infonried  decision.  In 
contrast  to  the  conversion  theoi^,  the  fiduciary-duty  and  informed-consent  theories  protect  the 
patient  directly,  without  punishing  innocent  parties  or  creating  disincentives  to  the  conduct  of 
socially  beneficial  research. 

Research  on  human  cells  plays  a  critical  role  in  medical  research.  This  is  so  because  researchers 
are  increasingly  able  to  isolate  naturally  occuiTing,  medically  useful  biological  substances  and  to 
produce  useful  quantities  of  such  substances  through  genetic  engineering.  These  efforts  are 
beginning  to  bear  fruit.  Products  developed  through  biotechnology  that  have  already  been 
approved  for  marketing  in  this  countiy  include  treatments  and  tests  for  leukemia,  cancer,  diabetes, 
dwarfism,  hepatitis-B,  kidney  transplant  rejection,  emphysema,  osteoporosis,  ulcers,  anemia. 
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infertility,  and  gynecological  tumors,  to  name  but  a  few.  (Note,  Source  Compensation  for  Tissues 
and  Cells  Used  in  Biotechnical  Research:  Why  a  Source  Shouldn't  Share  in  the  Profits  (1989)  64 
Notre  Dame  L.  Rev.  628  &  fn.  1  (hereafter  Note,  Source  Compensation);  see  also  OTA  Rep., 
supra,  at  pp.  58-59.) 

The  extension  of  conversion  law  into  this  area  will  hinder  research  by  restricting  access  to  the 
necessary  raw  materials.  Thousands  of  human  cell  lines  already  exist  in  tissue  repositories,  such 
as  the  American  Type  Culture  Collection  and  those  operated  by  the  National  Institutes  of  Health 
and  the  American  Cancer  Society.  These  repositories  respond  to  tens  of  thousands  of  requests  for 
samples  annually.  Since  the  patent  office  requires  the  holders  of  patents  on  cell  lines  to  make 
samples  available  to  anyone,  many  patent  holders  place  their  cell  lines  in  repositories  to  avoid  the 
administrative  burden  of  responding  to  requests.  (OTA  Rep.,  supra,  at  p.  53.)  At  present,  human 
cell  lines  are  routinely  copied  and  distributed  to  other  researchers  for  experimental  purposes, 
usually  free  of  charge  This  exchange  of  scientific  materials,  which  still  is  relatively  free  and 
efficient,  will  surely  be  compromised  if  each  cell  sample  becomes  the  potential  subject  matter  of 
a  lawsuit.  (OTA  Rep.,  supra,  at  p.  52.) 

To  expand  liability  by  extending  conversion  law  into  this  area  would  have  a  broad  impact.  The 
House  Committee  on  Science  and  Technology  of  the  United  States  Congress  found  that  "49 
percent  of  the  researchers  at  medical  institutions  surveyed  used  human  tissues  or  cells  in  their 
research."  Many  receive  grants  from  the  National  Institute  of  Health  for  this  work.  (OTA  Rep., 
supra,  at  p.  52.)  In  addition,  "there  are  nearly  350  commercial  biotechnology  finns  in  the  United 
States  actively  engaged  in  biotechnology  research  and  commercial  product  development  and 
approximately  25  to  30  percent  appear  to  be  engaged  in  research  to  develop  a  human  therapeutic 
or  diagnostic  reagent.  .  .  .  Most,  but  not  all,  of  the  human  therapeutic  products  are  derived  from 
human  tissues  and  cells,  or  human  cell  lines  or  cloned  genes."  {Id.,  at  p.  56.) 

In  deciding  whether  to  create  new  tort  duties  we  have  in  the  past  considered  the  impact  that 
expanded  liability  would  have  on  activities  that  are  important  to  society,  such  as  research.  For 
example,  in  Brown  v.  Superior  Court,  supra,  44  Cal. 3d  1049,  the  fear  that  strict  product  liability 
would  frustrate  phannaceutical  research  led  us  to  hold  that  a  drug  manufacturer's  liability  should 
not  be  measured  by  those  standards.  We  wrote  that,  "[i]f  drug  manufacturers  were  subject  to 
strict  liability,  they  might  be  reluctant  to  undertake  research  programs  to  develop  some 
pharmaceuticals  that  would  prove  beneficial  or  to  distribute  others  that  are  available  to  be 
marketed,  because  of  the  fear  of  large  adverse  monetary  judgments."  ( Id.,  at p.  1063.) 

As  in  Brown,  the  theory  of  liability  that  Moore  urges  us  to  endorse  threatens  to  destroy  the 
economic  incentive  to  conduct  important  medical  research.  If  the  use  of  cells  in  research  is  a 
conversion,  then  with  every  cell  sample  a  researcher  purchases  a  ticket  in  a  litigation  lottery. 
Because  liability  for  conversion  is  predicated  on  a  continuing  ownership  interest,  "companies  are 
unlikely  to  invest  heavily  in  developing,  manufacturing,  or  marketing  a  product  when  uncertainty 
about  clear  title  exists."  (OTA  Rep.,  supra,  at  p.  27.)  In  our  view,  borrowing  again  from  Brown, 
"[i]t  is  not  unreasonable  to  conclude  in  these  circumstances  that  the  imposition  of  a  harsher  test 
for  liability  would  not  further  the  public  interest  in  the  development  and  availability  of  these 
important  products."  (  Brown  v.  Superior  Court,  supra,  44  Cal. 3d  at  p.  1065.) 

Indeed,  this  is  a  far  more  compelling  case  for  limiting  the  expansion  of  tort  liability  than  Brown. 

In  Brown,  eliminating  strict  liability  made  it  more  difficult  for  plaintiffs  to  recover  actual 
damages  for  serious  physical  injuries  resulting  from  their  mothers'  prenatal  use  of  the  drug 
diethylstilbestrol  (DES).  (  Brown  v.  Superior  Court,  supra,  44  Cal.  3d  at  pp.  1054-1055.)  In  this 
case,  by  comparison,  limiting  the  expansion  of  liability  under  a  conversion  theory  will  only  make 
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it  more  difficult  for  Moore  to  recover  a  highly  theoretical  windfall.  Any  injury  to  his  right  to 
make  an  informed  decision  remains  actionable  through  the  fiduciary-duty  and  informed-consent 
theories. 

If  the  scientific  users  of  human  cells  are  to  be  held  liable  for  failing  to  investigate  the  consensual 
pedigree  of  their  raw  materials,  we  believe  the  Legislature  should  make  that  decision.  Complex 
policy  choices  affecting  all  society  are  involved,  and  "[Ijegislatures,  in  making  such  policy 
decisions,  have  the  ability  to  gather  empirical  evidence,  solicit  the  advice  of  experts,  and  hold 
hearings  at  which  all  interested  parties  present  evidence  and  express  their  views  ...."(  Foley  v. 
Interactive  Data  Corp.,  supra,  47  Cal. 3d  at p.  694,  fn.  31.)  Legislative  competence  to  act  in  this 
area  is  demonstrated  by  the  existing  statutes  governing  the  use  and  disposition  of  human 
biological  materials.  Legislative  interest  is  demonstrated  by  the  extensive  study  recently 
commissioned  by  the  United  States  Congress.  (OTA  Rep.,  supra.)  Commentators  are  also 
recommending  legislative  solutions.  (See  Danforth,  Cells,  Sales,  and  Royalties:  The  Patient's 
Right  to  a  Portion  of  the  Profits  (1988)  6  Yale  L.  &  Pol'y  Rev.  179,  198-201;  Note,  Source 
Compensation,  supra,  64  Notre  Dame  L.  Rev.  at  pp.  643-645.) 

Finally,  there  is  no  pressing  need  to  impose  a  judicially  created  rule  of  strict  liability,  since 
enforcement  of  physicians'  disclosure  obligations  will  protect  patients  against  the  very  type  of 
hann  with  which  Moore  was  threatened.  So  long  as  a  physieian  discloses  research  and  economic 
interests  that  may  affect  his  judgment,  the  patient  is  protected  from  conflicts  of  interest.  Aware  of 
any  conflicts,  the  patient  can  make  an  informed  decision  to  consent  to  treatment,  or  to  withhold 
consent  and  look  elsewhere  for  medical  assistance.  As  already  discussed,  enforcement  of 
physicians'  disclosure  obligations  protects  patients  directly,  without  hindering  the  socially  useful 
activities  of  innocent  researchers. 

For  these  reasons,  we  hold  that  the  allegations  of  Moore's  third  amended  complaint  state  a  cause 
of  action  for  breach  of  fiduciary  duty  or  lack  of  infonned  consent,  but  not  conversion. 


Arabian,  J.  (concuiring): 

1  join  in  the  views  cogently  expounded  by  the  majority.  1  write  separately  to  give  voice  to  a 
concern  that  1  believe  infonris  much  of  that  opinion  but  finds  little  or  no  expression  therein.  I 
speak  of  the  moral  issue. 

Plaintiff  has  asked  us  to  recognize  and  enforce  a  right  to  sell  one's  own  body  [issue  for  profit.  He 
entreats  us  to  regard  the  human  vessel  —  the  single  most  venerated  and  protected  subject  in  any 
civilized  society  —  as  equal  with  the  basest  commercial  commodity.  He  urges  us  to  commingle 
the  sacred  with  the  profane.  He  asks  much. 

My  leamed  colleague,  Justice  Mosk,  in  an  impressive  if  ultimately  unpersuasive  dissent, 
recognizes  the  moral  dimension  of  the  matter.  "[0]ur  society,"  he  writes,  "acknowledges  a 
profound  ethical  imperative  to  respect  the  human  body  as  the  physical  and  temporal  expression  of 
the  unique  human  persona."  (Dis.  opn.  of  Mosk,  i.,post,  p.  173.)  He  concludes,  however,  that 
morality  militates  in  favor  of  recognizing  plaintiffs  claim  for  conversion  of  his  body  tissue.  Why? 
Essentially,  he  answers,  because  of  these  defendants'  moral  shortcomings,  duplicity  and  greed. 

Let  them  be  compelled,  he  argues,  to  disgorge  a  portion  of  their  ill-gotten  gains  to  the  uninformed 
individual  whose  body  was  invaded  and  exploited  and  without  whom  such  profits  would  not  have 
been  possible. 
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I  share  Justice  Mosk's  sense  of  outrage,  but  I  cannot  follow  its  path.  His  eloquent  paean  to  the 
human  spirit  illuminates  the  problem,  but  not  the  solution.  Does  it  uplift  or  degrade  the  "unique 
human  persona"  to  treat  human  tissue  as  a  fungible  article  of  commerce?  Would  it  advance  or 
impede  the  human  condition,  spiritually  or  scientifically,  by  delivering  the  majestic  force  of  the 
law  behind  plaintiffs  claim?  I  do  not  know  the  answers  to  these  troubling  questions,  nor  am  I 
willing  —  like  Justice  Mosk  —  to  treat  them  simply  as  issues  of  "tort"  law,  susceptible  oi judicial 
resolution. 

It  is  tme,  that  this  court  has  not  often  been  deterred  from  deciding  difficult  legal  issues  simply 
because  they  require  a  choice  between  competing  social  or  economic  policies.  (  Foley 
Interactive  Data  Carp.  (1988)  47  Cal. 3d  654.  719-723  [254  Cal.Rptr.  211.  765  P. 2d  373]  (cone, 
and  dis.  opn.  of  Kaufman,  J.).)  The  difference  here,  however,  lies  in  the  nature  of  the  conflicting 
moral,  philosophical  and  even  religious  values  at  stake,  and  in  the  profound  implications  of  the 
position  urged.  The  ramifications  of  recognizing  and  enforcing  a  property  interest  in  body  tissues 
are  not  known,  but  are  greatly  feared  —  the  effect  on  human  dignity  of  a  marketplace  in  human 
body  parts,  the  impact  on  research  and  development  of  competitive  bidding  for  such  materials, 
and  the  exposure  of  researchers  to  potentially  limitless  and  uncharted  tort  liability.  (See 
Danforth,  Cells,  Sales,  &  Royalties:  The  Patient's  Right  to  a  Portion  of  the  Profits  (1988)  6  Yale 
L.  &  Pol'y  Rev.  179,  195;  Note,  Source  Compensation  for  Tissues  and  Cells  Used  in  Biotechnical 
Research:  Why  a  Source  Shouldn't  Share  in  the  Profits  (1989)  64  Notre  Dame  L.  Rev.  628,  634.) 

Whether,  as  plaintiff  urges,  his  cells  should  be  treated  as  property  susceptible  to  conversion  is  not, 
in  my  view,  ours  to  decide.  The  question  implicates  choices  which  not  only  reflect,  but  which 
ultimately  define  our  essence.  A  mark  of  wisdom  for  us  as  expositors  of  the  law  is  the 
recognition  that  we  cannot  cure  every  ill,  mediate  every  dispute,  resolve  every  conundrum. 
Sometimes,  as  Justice  Brandeis  said,  "the  most  important  thing  we  do,  is  not  doing." 

Where  then  shall  a  complete  resolution  be  found?  Clearly  the  Legislature,  as  the  majority  opinion 
suggests,  is  the  proper  deliberative  forum.  Indeed,  a  legislative  response  creating  a  licensing 
scheme,  which  establishes  a  fixed  rate  of  profit  sharing  between  researcher  and  subject,  has 
already  been  suggested.  (Danforth,  supra,  6  Yale  L.  &  Pol'y  Rev.  at  pp.  198-201.)  Such  an 
arrangement  would  not  only  avoid  the  moral  and  philosophical  objections  to  a  free  market 
operation  in  body  tissue,  but  would  also  address  stated  concerns  by  eliminating  the  inherently 
coercive  effect  of  a  waiver  system  and  by  compensating  donors  regardless  of  temporal 
circumstances. 

The  majority  view  is  not  unmindful  of  the  seeming  injustice  in  a  result  that  denies  plaintiff  a 
claim  for  conversion  of  his  body  tissue,  yet  permits  defendants  to  retain  the  fruits  thereof  As  we 
have  explained,  the  reason  for  our  holding  is  essentially  twofold:  First,  plaintiff  in  this  matter  is 
not  without  a  remedy;  he  remains  free  to  pursue  defendants  on  a  breach-of-fiduciary-duty  theory, 
as  well  as,  perhaps,  other  tort  claims  not  before  us.  Second,  a  judicial  pronouncement,  while 
supple,  is  not  without  its  limitations.  Courts  cannot  and  should  not  seek  to  fashion  a  remedy  for 
every  "heartache  and  the  thousand  natural  shocks  that  flesh  is  heir  to."  Sometimes,  the  discretion 
of  forbearance  is  the  better  part  of  responsive  valor.  This  is  such  an  occasion. 

Broussard,  J.  (Concurring  and  Dissenting): 

[Brossard  J.  dissented  from  the  majority’s  conclusion  that  the  facts  alleged  do  not  state  a  cause  of 
action  for  conversion.  He  would  allow  a  conversion  action  where  a  defendant  has  “wrongfully 
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interfered  with  [the  plaintiff  s]  right  to  detennine,  prior  to  the  removal  of  his  body  parts,  how 
those  parts  would  be  used  after  removal.”  He  also  argued  the  following:] 

Although  the  majority  opinion,  at  several  points,  appears  to  suggest  that  a  removed  body  part,  by 
its  nature,  may  never  constitute  "property"  for  purposes  of  a  conversion  action  (see  maj.  opn., 
ante,  pp.  138,  140),  there  is  no  reason  to  think  that  the  majority  opinion  actually  intends  to 
embrace  such  a  broad  or  dubious  proposition.  If,  for  example,  another  medical  center  or  drug 
company  had  stolen  all  of  the  cells  in  question  from  the  UCLA  Medical  Center  laboratory  and 
had  used  them  for  its  own  benefit,  there  would  be  no  question  but  that  a  cause  of  action  for 
conversion  would  properly  lie  against  the  thief,  and  the  majority  opinion  does  not  suggest 
otherwise.  Thus,  the  majority's  analysis  cannot  rest  on  the  broad  proposition  that  a  removed  body 
part  is  not  property,  but  rather  rests  on  the  proposition  that  a  patient  retains  no  ownership  interest 
in  a  body  part  once  the  body  part  has  been  removed  from  his  or  her  body. 

Mosk,  J.  (dissent): 


Contrary  to  the  principal  holding  of  the  Court  of  Appeal,  the  majority  conclude  that  the  complaint 
does  not-in  fact  cannot-state  a  cause  of  action  for  conversion.  I  disagree  with  this  conclusion  for 
all  the  reasons  stated  by  the  Court  of  Appeal,  and  for  additional  reasons  that  I  shall  explain.  For 
convenience  1  shall  discuss  the  six  premises  of  the  majority's  conclusion  in  the  order  in  which 
they  appear. 

1. 

The  majority  first  take  the  position  that  Moore  has  no  cause  of  action  for  conversion  under 
existing  law  because  he  retained  no  “ownership  interest”  in  his  cells  after  they  were  removed 
from  his  body.  ... 

The  majority  impliedly  hold  [Moore’s]  allegations  insufficient  as  a  matter  of  law,  finding  three 
“reasons  to  doubt”  that  Moore  retained  a  sufficient  ownership  interest  in  his  cells,  after  their 
excision,  to  support  a  conversion  cause  of  action.  In  my  view  the  majority's  three  reasons,  taken 
singly  or  together,  are  inadequate  to  the  task. 

The  majority's  first  reason  is  that  “no  reported  judicial  decision  supports  Moore's  claim,  either 
directly  or  by  close  analogy.  Neither,  however,  is  there  any  reported  decision  rejecting  such  a 
claim.  The  issue  is  as  new  as  its  source-the  recent  explosive  growth  in  the  commercialization  of 
biotechnology. 

The  majority  next  cite  several  statutes  regulating  aspects  of  the  commerce  in  or  disposition  of 
certain  parts  of  the  human  body,  and  conclude  in  effect  that  in  the  present  case  we  should  also 
“look  for  guidance”  to  the  Legislature  rather  than  to  the  law  of  conversion.  Surely  this  argument 
is  out  of  place  in  an  opinion  of  the  highest  court  of  this  state.  As  the  majority  acknowledge,  the 
law  of  conversion  is  a  creature  of  the  common  law.  “  ‘The  inherent  capacity  of  the  common  law 
for  growth  and  change  is  its  most  significant  feature.  Its  development  has  been  determined  by  the 
social  needs  of  the  community  which  it  serves.  It  is  constantly  expanding  and  developing  in 
keeping  with  advancing  civilization  and  the  new  conditions  and  progress  of  society,  and  adapting 
itself  to  the  gradual  change  of  trade,  commerce,  arts,  inventions,  and  the  needs  of  the  country.’ 
[Citation.]  [^  ]  In  short,  as  the  United  States  Supreme  Court  has  aptly  said,  ‘This  flexibility  and 
capacity  for  growth  and  adaptation  is  the  peculiar  boast  and  excellence  of  the  common  law.’  ... 
Although  the  Legislature  may  of  course  speak  to  the  subject,  in  the  common  law  system  the 
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primary  instruments  of  this  evolution  are  the  courts,  adjudicating  on  a  regular  basis  the  rich 
variety  of  individual  cases  brought  before  them.”  {Rodriguez  v.  Bethlehem  Steel  Cory,  (1974)  12 
Cal. 3d  382.  394,  115  Cal.Rptr.  765.  525  P.2d  669.) 

Especially  is  this  true  in  the  field  of  torts.  1  need  not  review  the  many  instances  in  which  this 
court  has  broken  fresh  ground  by  announcing  new  rules  of  tort  law;  time  and  again  when  a  new 
rule  was  needed  we  did  not  stay  our  hand  merely  because  the  matter  was  one  of  first  impression. 


The  case  at  bar...  does  present  a  claim  arising  ...  from  “advances  in  science  and  technology”  that 
could  not  have  been  foreseen  when  traditional  tort  doctrine  here,  the  law  of  conversion-was 
fomiulated.  My  point  is  that  if  the  cause  of  action  for  conversion  is  otheiw/ise  an  appropriate 
remedy  on  these  facts,  we  should  not  refrain  from  fashioning  it  simply  because  another  court  has 
not  yet  so  held  or  because  the  Legislature  has  not  yet  addressed  the  question.  We  need  not  wait  on 
either  event,  because  neither  is  a  precondition  to  an  exercise  of  our  long-standing  “power  to 
insure  the  just  and  rational  development  of  the  common  law  in  our  state”  (Rodriguez  v.  Bethlehem 
Steel  Corn.,  supra.  12  Cal. 3d  382.  394.  115  Cal.Rptr.  765.  525  P.2d  669). 

2. 

The  majority's  second  reason  for  doubting  that  Moore  retained  an  ownership  interest  in  his  cells 
after  their  excision  is  that  “California  statutoiy  law  ...  drastically  limits  a  patient's  control  over 
excised  cells.”  As  will  appear,  1  do  not  believe  section  7054.4  supports  the  ...  conclusion  of  the 
majority. 

First,  in  my  view  the  statute  does  not  authorize  the  principal  use  that  defendants  claim  the  right  to 
make  of  Moore's  tissue,  i.e.,  its  commercial  exploitation.  [Mosk  argues  that  s. 7054. 4  pemiits 
only  “scientific  use”  of  excised  tissue,  which  does  not  include  commercial  exploitation.]  ... 

Secondly,  even  if  section  7054.4  does  pennit  defendants'  commercial  exploitation  of  Moore's 
tissue  under  the  guise  of  “scientific  use,”  it  does  not  follow  that-as  the  majority  conclude-the 
statute  “eliminates  so  many  of  the  rights  ordinarily  attached  to  property”  that  what  remains  does 
not  amount  to  “property”  or  “ownership”  for  purposes  of  the  law  of  conversion. 

The  concepts  of  propeity  and  ownership  in  our  law  are  extremely  broad.  (See  Civ. Code,  §  654, 
655.)  A  leading  decision  of  this  court  approved  the  following  definition:  “  ‘The  tenn  “property” 
is  sufficiently  comprehensive  to  include  every  species  of  estate,  real  and  personal,  and  everything 
which  one  person  can  own  and  transfer  to  another.  It  extends  to  evei^  species  of  right  and  interest 
capable  of  being  enjoyed  as  such  upon  which  it  is  practicable  to  place  a  money  value.’  ”  ( Yuba 
River  Power  Co.  v.  Nevada  Irr.  Dist.  ( 1929)  207  Cal.  521,  523.  279  P.  128.) 

Being  broad,  the  concept  of  property  is  also  abstract:  rather  than  referring  directly  to  a  material 
object  such  as  a  parcel  of  land  or  the  tractor  that  cultivates  it,  the  concept  of  property  is  often  said 
to  refer  to  a  “bundle  of  rights”  that  may  be  exercised  with  respect  to  that  object-principally  the 
rights  to  possess  the  property,  to  use  the  property,  to  exclude  others  from  the  property,  and  to 
dispose  of  the  property  by  sale  or  by  gift.  “Ownership  is  not  a  single  concrete  entity  but  a  bundle 
of  rights  and  privileges  as  well  as  of  obligations.”  (Union  Oil  Co.  i'.  State  Bd.  of  Equal.  (1963)  60 
Cal. 2d  441, 447.  34  Cal.Rptr.  872,  386  P.2d  496.)  But  the  same  bundle  of  rights  does  not  attach 
to  all  fomis  of  property.  For  a  variety  of  policy  reasons,  the  law  limits  or  even  forbids  the  exercise 
of  certain  rights  over  certain  forms  of  property.  For  example,  both  law  and  contract  may  limit  the 
right  of  an  owner  of  real  property  to  use  his  parcel  as  he  sees  fit.  Owners  of  various  forms  of 


persona!  property  may  likewise  be  subject  to  restrictions  on  the  time,  place,  and  manner  of  their 
use.  Limitations  on  the  disposition  of  real  property,  while  less  common,  may  also  be  imposed. 
Finally,  some  types  of  personal  property  may  be  sold  but  not  given  away,  while  others  may  be 
given  away  but  not  sold,  and  still  others  may  neither  be  given  away  nor  sold. 

In  each  of  the  foregoing  instances,  the  limitation  or  prohibition  diminishes  the  bundle  of  rights 
that  would  otherwise  attach  to  the  property,  yet  what  remains  is  still  deemed  in  law  to  be  a 
protectible  property  interest.  “Since  property  or  title  is  a  complex  bundle  of  rights,  duties,  powers 
and  immunities,  the  pruning  away  of  some  or  a  great  many  of  these  elements  does  not  entirely 
destroy  the  title....”  (People  v.  Walker  (1939)  33  Cal.App.2d  18,  20,  90  P.2d  854  [even  the 
possessor  of  contraband  has  certain  property  rights  in  it  against  anyone  other  than  the  state].) 

The  same  rule  applies  to  Moore's  interest  in  his  own  body  tissue:  even  if  we  assume  that  section 
7054.4  limited  the  use  and  disposition  of  his  excised  tissue  in  the  manner  claimed  by  the  majority, 
Moore  nevertheless  retained  valuable  rights  in  that  tissue.  Above  all,  at  the  time  of  its  excision  he 
at  least  had  the  right  to  do  with  his  own  tissue  whatever  the  defendants  did  with  it:  i.e.,  he  could 
have  contracted  with  researchers  and  pharmaceutical  companies  to  develop  and  exploit  the  vast 
commercial  potential  of  his  tissue  and  its  products.  Defendants  certainly  believe  that  their  right  to 
do  the  foregoing  is  not  barred  by  section  7054.4  and  is  a  significant  property  right,  as  they  have 
demonstrated  by  their  deliberate  concealment  from  Moore  of  the  true  value  of  his  tissue,  their 
efforts  to  obtain  a  patent  on  the  Mo  cell  line,  their  contractual  agreements  to  exploit  this  material, 
their  exclusion  of  Moore  from  any  participation  in  the  profits,  and  their  vigorous  defense  of  this 
lawsuit.  The  Court  of  Appeal  summed  up  the  point  by  observing  that  “Defendants'  position  that 
plaintiff  cannot  own  his  tissue,  but  that  they  can,  is  fraught  with  irony.”  It  is  also  legally 
untenable.  As  noted  above,  the  majority  cite  no  case  holding  that  an  individual's  right  to  develop 
and  exploit  the  commercial  potential  of  his  own  tissue  is  not  a  right  of  sufficient  worth  or  dignity 
to  be  deemed  a  protectible  property  interest.  In  the  absence  of  such  authority-or  of  legislation  to 
the  same  effect-the  right  falls  within  the  traditionally  broad  concept  of  property  in  our  law. 

3. 

The  majority's  third  and  last  reason  for  their  conclusion  that  Moore  has  no  cause  of  action  for 
conversion  under  existing  law  is  that  “the  subject  matter  of  the  Regents'  patent-the  patented  cell 
line  and  the  products  derived  from  it-cannot  be  Moore's  property.”  The  majority  then  offer  a  dual 
explanation:  “This  is  because  the  patented  cell  line  '\?.  factually  and  legally  distinct  from  the  cells 
taken  from  Moore's  body.”  Neither  branch  of  the  explanation  withstands  analysis. 

First,  in  support  of  their  statement  that  the  Mo  cell  line  is  “factually  distinct”  from  Moore's  cells, 
the  majority  assert  that  “Cells  change  while  being  developed  into  a  cell  line  and  continue  to 
change  over  time,”  and  in  particular  may  acquire  an  abnonnal  number  of  chromosomes.  No  one 
disputes  these  assertions,  but  they  are  nonetheless  irrelevant.  For  present  purposes  no  distinction 
can  be  drawn  between  Moore's  cells  and  the  Mo  cell  line.  It  appears  that  the  principal  reason  for 
establishing  a  cell  line  is  not  to  “improve”  the  quality  of  the  parent  cells  but  simply  to  extend  their 
life  indefinitely,  in  order  to  permit  long-term  study  and/or  exploitation  of  the  qualities  already 
present  in  such  cells.  The  complaint  alleges  that  Moore's  cells  naturally  produced  certain  valuable 
proteins  in  larger  than  nonnal  quantities;  indeed,  that  was  why  defendants  were  eager  to  culture 
them  in  the  first  place.  Defendants  do  not  claim  that  the  cells  of  the  Mo  cell  line  are  in  any  degree 
more  productive  of  such  proteins  than  were  Moore's  own  cells.  Even  if  the  cells  of  the  Mo  cell 
line  in  fact  have  an  abnormal  number  of  chromosomes,  at  the  present  stage  of  this  case  we  do  not 
know  if  that  fact  has  any  bearing  whatever  on  their  capacity  to  produce  proteins;  yet  it  is  in  the 
commercial  exploitation  of  that  capacity-not  simply  in  their  number  of  chromosomes-that  Moore 
seeks  to  assert  an  interest.  For  all  that  appears,  therefore,  the  emphasized  fact  is  a  distinction 
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without  a  difference. 

Second,  the  majority  assert  in  effect  that  Moore  cannot  have  an  ownership  interest  in  the  Mo  cell 
line  because  defendants  patented  it.  The  majority's  point  wholly  fails  to  meet  Moore's  claim  that 
he  is  entitled  to  compensation  for  defendants'  unauthorized  use  of  his  bodily  tissues  before 
defendants  patented  the  Mo  cell  line:  defendants  undertook  such  use  immediately  after  the 
splenectomy  on  October  20,  1976,  and  continued  to  extract  and  use  Moore's  cells  and  tissue  at 
least  until  September  20,  1983;  the  patent,  however,  did  not  issue  until  March  20,  1984,  more 
than  seven  years  after  the  unauthorized  use  began.  Whatever  the  legal  consequences  of  that  event, 
it  did  not  operate  retroactively  to  immunize  defendants  from  accountability  for  conduct  occurring 
long  before  the  patent  was  granted. 

Nor  did  the  issuance  of  the  patent  in  1984  necessarily  have  the  drastic  effect  that  the  majority 
contend.  To  be  sure,  the  patent  granted  defendants  the  exclusive  right  to  make,  use,  or  sell  the 
invention  for  a  period  of  17  years.  (35  U.S.C.  §  154.)  But  Moore  does  not  assert  any  such  right 
for  himself.  Rather,  he  seeks  to  show  that  he  is  entitled,  in  fairness  and  equity,  to  some  share  in 
the  profits  that  defendants  have  made  and  will  make  from  their  commercial  exploitation  of  the 
Mo  cell  line.  I  do  not  question  that  the  cell  line  is  primarily  the  product  of  defendants'  inventive 
effort.  Yet  likewise  no  one  can  question  Moore's  caicial  contribution  to  the  invention-an 
invention  named,  ironically,  after  him;  but  for  the  cells  of  Moore's  body  taken  by  defendants, 
there  would  have  been  no  Mo  cell  line.  Thus  the  complaint  alleges  that  Moore's  “Blood  and 
Bodily  Substances  were  absolutely  essential  to  defendants'  research  and  commercial  activities 
with  regard  to  his  cells,  cell  lines,  [and]  the  Mo  cell-line,  ...  and  that  defendants  could  not  have 
applied  for  and  had  issued  to  them  the  Mo  cell-line  patent  and  other  patents  described  herein 
without  obtaining  and  culturing  specimens  of  plaintiffs  Blood  and  Bodily  Substances.” 
Defendants  admit  this  allegation  by  their  demurrers,  as  well  they  should;  for  all  their  expertise, 
defendants  do  not  claim  they  could  have  extracted  the  Mo  cell  line  out  of  thin  air. 

Nevertheless  the  majority  conclude  that  the  patent  somehow  cut  off  all  Moore's  rights-past, 
present,  and  future-to  share  in  the  proceeds  of  defendants'  commercial  exploitation  of  the  cell  line 
derived  from  his  own  body  tissue.  The  majority  cite  no  authority  for  this  unfair  result,  and  I 
cannot  believe  it  is  compelled  by  the  general  law  of  patents:  a  patent  is  not  a  license  to  defraud. 
Perhaps  the  answer  lies  in  an  analogy  to  the  concept  of  “joint  inventor.”  1  am  aware  that  “patients 
and  research  subjects  who  contribute  cells  to  research  will  not  be  considered  inventors.”  (OTA 
Rep.,  supra,  at  p.  71 .)  Nor  is  such  a  person  strictly  speaking  a  “joint  inventor”  within  the 
meaning  of  the  term  in  federal  law.  (35  U.S.C.  ^  116.)  But  he  does  fall  within  the  spirit  of  that 
law;  “The  joint  invention  provision  guarantees  that  all  who  contribute  in  a  substantial  way  to  a 
product's  development  benefit  from  the  reward  that  the  product  brings.  Thus,  the  protection  of 
joint  inventors  encourages  scientists  to  cooperate  with  each  other  and  ensures  that  each 
contributor  is  rewarded  fairly. 


Under  this  reasoning,  which  1  find  persuasive,  the  law  of  patents  would  not  be  a  bar  to  Moore's 
assertion  of  an  ownership  interest  in  his  cells  and  their  products  sufficient  to  waiTant  his  sharing 
in  the  proceeds  of  their  commercial  exploitation. 

4. 

Having  concluded-mistakenly,  in  my  view-that  Moore  has  no  cause  of  action  for  conversion 
under  existing  law,  the  majority  next  consider  w'hether  to  “extend”  the  conversion  cause  of  action 
to  this  context.  ... 
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The  majority  focus  ...  on  a  second  policy  consideration,  i.e.,  their  concern  “that  we  not  threaten 
with  disabling  civil  liability  innocent  parties  who  are  engaged  in  socially  useful  activities,  such  as 
researchers  who  have  no  reason  to  believe  that  their  use  of  a  particular  cell  sample  is,  or  may  be, 
against  a  donor's  wishes.”  As  will  appear,  in  my  view  this  concern  is  both  overstated  and 
outweighed  by  contrary  considerations. 

The  majority  begin  their  analysis  by  stressing  the  obvious  facts  that  research  on  human  cells  plays 
an  increasingly  important  role  in  the  progress  of  medicine,  and  that  the  manipulation  of  those 
cells  by  the  methods  of  biotechnology  has  resulted  in  numerous  beneficial  products  and 
treatments.  Yet  it  does  not  necessarily  follow  that,  as  the  majority  claim,  application  of  the  law  of 
conversion  to  this  area  “will  hinder  research  by  restricting  access  to  the  necessary  raw  materials,” 
i.e.,  to  cells,  cell  cultures,  and  cell  lines.  The  majority  obser\'e  that  many  researchers  obtain  their 
tissue  samples,  routinely  and  at  little  or  no  cost,  from  cell-culture  repositories.  The  majority  then 
speculate  that  “This  exchange  of  scientific  materials,  which  still  is  relatively  free  and  efficient, 
will  surely  be  compromised  if  each  cell  sample  becomes  the  potential  subject  matter  of  a 
lawsuit.”  There  are  two  grounds  to  doubt  that  this  prophecy  will  be  fulfilled. 

To  begin  with,  if  the  relevant  exchange  of  scientific  materials  was  ever  “free  and  efficient,”  it  is 
much  less  so  today.  Since  biological  products  of  genetic  engineering  became  patentable  in 
1 9S0(Diamond  v.  Chakrabarh’  1980)  447  U.S.  303,  100  S.Ct.  2204,  65  L.Ed.2d  144),  human 
cell  lines  have  been  amenable  to  patent  protection  and,  as  the  Court  of  Appeal  observed  in  its 
opinion  below,  “The  rush  to  patent  for  exclusive  use  has  been  rampant.”  Among  those  who  have 
taken  advantage  of  this  development,  of  course,  are  the  defendants  herein:  as  we  have  seen, 
defendants  Golde  and  Quan  obtained  a  patent  on  the  Mo  cell  line  in  1984  and  assigned  it  to 
defendant  Regents.  With  such  patentability  has  come  a  drastic  reduction  in  the  formerly  free 
access  of  researchers  to  new  cell  lines  and  their  products:  the  “novelty”  requirement  for 
patentability  prohibits  public  disclosure  of  the  invention  at  all  times  up  to  one  year  before  the 
filing  of  the  patent  application.  (35  U.S.C.  ^  102(b).)  Thus  defendants  herein  recited  in  their 
patent  specification,  “At  no  time  has  the  Mo  cell  line  been  available  to  other  than  the 
investigators  involved  with  its  initial  discovery  and  only  the  conditioned  medium  from  the  cell 
line  has  been  made  available  to  a  limited  number  of  investigators  for  collaborative  work  with  the 
original  discoverers  of  the  Mo  cell  line.” 

An  even  greater  force  for  restricting  the  free  exchange  of  new  cell  lines  and  their  products  has 
been  the  rise  of  the  biotechnology  industr>'  and  the  increasing  involvement  of  academic 
researchers  in  that  industry.  When  scientists  became  entrepreneurs  and  negotiated  with 
biotechnological  and  pharmaceutical  companies  to  develop  and  exploit  the  commercial  potential 
of  their  discoveries-as  did  defendants  in  the  case  at  bar-layers  of  contractual  restrictions  were 
added  to  the  protections  of  the  patent  law. 

In  their  turn,  the  biotechnological  and  pharmaceutical  companies  demanded  and  received 
exclusive  rights  in  the  scientists'  discoveries,  and  frequently  placed  those  discoveries  under  trade 
secret  protection.  Trade  secret  protection  is  popular  among  biotechnology  companies  because, 
among  other  reasons,  the  invention  need  not  meet  the  strict  standards  of  patentability  and  the 
protection  is  both  quickly  acquired  and  unlimited  in  duration.  (Note,  Patent  and  Trade  Secret 
Protection  in  University-Industry  Research  Relationships  in  Biotechnolog}'  (1987)  24  Harv.J.  on 
Legis.  191, 218-219.)  Secrecy  as  a  normal  business  practice  is  also  taking  hold  in  university 
research  laboratories,  often  because  of  industry  pressure  (id.  at  pp.  204-208):  “One  of  the  most 
serious  fears  associated  with  university-industry  cooperative  research  concerns  keeping  work 
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private  and  not  disclosing  it  to  the  researcher's  peers.  [Citation.]  ...  Economic  airangements 
between  industiy  and  universities  inhibit  open  communication  between  researchers,  especially  for 
those  who  are  financially  tied  to  smaller  biotechnology  finns.”  (Howard,  supra,  44  Food  Dimg 
Cosm.L.J.  at  p.  339,  fn.  72.) 

Secondly,  to  the  extent  that  cell  cultures  and  cell  lines  may  still  be  “freely  exchanged,”  e.g.,  for 
purely  research  purposes,  it  does  not  follow  that  the  researcher  who  obtains  such  material  must 
necessarily  remain  ignorant  of  any  limitations  on  its  use:  by  means  of  appropriate  recordkeeping, 
the  researcher  can  be  assured  that  the  source  of  the  material  has  consented  to  his  proposed  use  of 
it,  and  hence  that  such  use  is  not  a  conversion.  . . . 

The  majority  rely  on  Brown  v.  Superior  Court,  supra,  44  Cal. 3d  1049,  245  Cal.Rptr.  412.  751 
P.2d  470  (hereafter  Brown  ),  but  the  case  is  plainly  distinguishable.  In  a  unanimous  opinion  that  1 
authored  for  the  court,  we  considered  inter  alia  whether  phannaceutical  manufacturers  should  be 
held  strictly  liable  for  injuries  caused  by  “defectively  designed”  prescription  drugs.  We  declined 
to  so  hold  for  several  policy  reasons.  (Id.  at  pp.  1063-1065,  245  Cal.Rptr.  412,  751  P.2d  470.) 
One  of  those  reasons  was  our  concern  that  “the  fear  of  large  adverse  monetary  judgments”  might 
dissuade  such  manufacturers  from  developing  or  distributing  potentially  beneficial  new  drugs. 

(Id.  at  p.  1063,  245  Cal.Rptr.  412.  751  P.2d  470.)  The  majority  now  seek  to  draw  an  analogy 
between  Brown  and  the  case  at  bar,  but  the  analogy  fails  because  liability  exposure  in  the  Brown 
context  is  qualitatively  far  greater.  As  we  acknowledged  in  Brown,  “unlike  other  important 
medical  products  ...  hann  to  some  users  from  prescription  drugs  is  unavoidable."  (Ibid.,  italics 
added.)  On  an  industry-wide  basis,  therefore,  the  imposition  of  strict  liability  for  defective 
prescription  dmgs  would  inevitably  result  in  hundreds,  if  not  thousands,  of  meritorious  claims  by 
often  seriously  harmed  plaintiffs,  most  of  them  likely  to  be  seeking  exemplary  as  well  as 
compensatoi7  damages.  Given  the  innocence  and  vulnerability  of  the  typical  plaintiff  in  such 
cases,  sympathetic  juries  might  well  return  substantial  verdicts  again  and  again,  and  the  industi7's 
total  liability  could  reach  intimidating  proportions.  Indeed,  in  Brown  we  chronicled  actual 
instances  in  which  the  mere  threat  of  such  liability  did  cause  the  industry  to  refuse  to  supply  new 
prescription  drugs.  (Id.  at  p.  1064.  245  Cal.Rptr.  412.  751  P.2d  470.) 

None  of  the  foregoing  is  true  in  the  case  at  bar.  The  majority  claim  that  a  conversion  cause  of 
action  threatens  to  “destroy  the  economic  incentive”  to  conduct  the  type  of  research  here  in  issue 
but  it  is  difficult  to  take  this  hyperbole  seriously.  First,  the  majority  reason  that  with  every  cell 
sample  a  researcher  “purchases  a  ticket  in  a  litigation  lotteiy.”  This  is  a  colorful  image,  but  it 
does  not  necessarily  reflect  reality:  as  explained  above,  with  proper  recordkeeping  the  researcher 
acquires  not  a  litigation-lottery  ticket  but  the  infonuation  he  needs  precisely  in  order  to  avoid 
litigation.  In  contrast  to  Brown,  therefore,  here  the  hann  is  by  no  means  “unavoidable.” 

Second,  the  risk  at  hand  is  not  of  a  multiplicity  of  actions:  in  Brown  the  hann  would  be  suffered 
by  many  members  of  the  public-the  users  of  the  end  product  of  the  process  of  developing  the  new 
dmg-while  here  it  can  be  suffered  by  only  one  person-the  original  source  of  the  research  material 
that  began  that  process.  Third,  the  hann  to  the  latter  will  be  primarily  economic,  rather  than  the 
potentially  grave  physical  injuries  at  issue  in  Brown. 

In  any  event,  in  my  view  whatever  merit  the  majority's  single  policy  consideration  may  have  is 
outweighed  by  two  contrary  considerations,  i.e.,  policies  that  are  promoted  by  recognizing  that 
every  individual  has  a  legally  protectible  property  interest  in  his  own  body  and  its  products. 

First,  our  society  acknowledges  a  profound  ethical  imperative  to  respect  the  human  body  as  the 
physical  and  temporal  expression  of  the  unique  human  persona.  One  manifestation  of  that  respect 
is  our  prohibition  against  direct  abuse  of  the  body  by  torture  or  other  fonus  of  cruel  or  unusual 
punishment.  Another  is  our  prohibition  against  indirect  abuse  of  the  body  by  its  economic 
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exploitation  for  the  sole  benefit  of  another  person.  The  most  abhorrent  form  of  such  exploitation, 
of  course,  was  the  institution  of  slavery.  Lesser  forms,  such  as  indentured  servitude  or  even 
debtor's  prison,  have  also  disappeared.  Yet  their  specter  haunts  the  laboratories  and  boardrooms 
of  today's  biotechnological  research-industrial  complex.  It  arises  wherever  scientists  or 
industrialists  claim,  as  defendants  claim  here,  the  right  to  appropriate  and  exploit  a  patient's  tissue 
for  their  sole  economic  benefit  -the  right,  in  other  words,  to  freely  mine  or  harvest  valuable 
physical  properties  of  the  patient's  body:  “Research  with  human  cells  that  results  in  significant 
economic  gain  for  the  researcher  and  no  gain  for  the  patient  offends  the  traditional  mores  of  our 
society  in  a  manner  impossible  to  quantify.  Such  research  tends  to  treat  the  human  body  as  a 
commodity-a  means  to  a  profitable  end.  The  dignity  and  sanctity  with  which  we  regard  the  human 
whole,  body  as  well  as  mind  and  soul,  are  absent  when  we  allow  researchers  to  further  their  own 
interests  without  the  patient's  participation  by  using  a  patient's  cells  as  the  basis  for  a  marketable 
product.”  (Danforth,  supra,  6  Yale  L.  &  Pol'v  Rev,  at  y.  190,  fn.  omitted.) 

second  policy  consideration  adds  notions  of  equity  to  those  of  ethics.  Our  society  values 
fundamental  fairness  in  dealings  between  its  members,  and  condemns  the  unjust  enrichment  of 
any  member  at  the  expense  of  another.  This  is  particularly  true  when,  as  here,  the  parties  are  not 
in  equal  bargaining  positions.  We  are  repeatedly  told  that  the  commercial  products  of  the 
biotechnological  revolution  “hold  the  promise  of  tremendous  profit.”  ( Toward  the  Ri2ht  of 
Commercialih’,  supra,  34  UCLA  L.Rev.  at  p.  21 1.)  In  the  case  at  bar,  for  example,  the  complaint 
alleges  that  the  market  for  the  kinds  of  proteins  produced  by  the  Mo  cell  line  was  predicted  to 
exceed  $3  billion  by  1990.  These  profits  are  cuirently  shared  exclusively  betw'een  the 
biotechnology  industr>'  and  the  universities  that  support  that  industry.  The  profits  are  shared  in  a 
wide  variety  of  ways,  including  “direct  entrepreneurial  ties  to  genetic-engineering  finns”  and  “an 
equity  interest  in  fledgling  biotechnology  finns”  (Howard,  supra,  44  Food  Drug  Cosm.L.J.  at  p. 
338).  Thus  the  complaint  alleges  that  because  of  his  development  of  the  Mo  cell  line  defendant 
Golde  became  a  paid  consultant  of  defendant  Genetics  Institute  and  acquired  the  rights  to  75,000 
shares  of  that  fiiTn's  stock  at  a  cost  of  1  cent  each;  that  Genetics  Institute  further  contracted  to  pay 
Golde  and  the  Regents  at  least  S330.000  over  3  years,  including  a  pro  rata  share  of  Golde's  salary 
and  fringe  benefits;  and  that  defendant  Sandoz  Pharmaceuticals  Corporation  subsequently 
contracted  to  increase  that  compensation  by  a  further  $1 10,000. 

There  is,  however,  a  third  party  to  the  biotechnology  enterprise-the  patient  who  is  the  source  of 
the  blood  or  tissue  from  which  all  these  profits  are  derived.  While  he  may  be  a  silent  partner,  his 
contribution  to  the  venture  is  absolutely  crucial:  as  pointed  out  above,  but  for  the  cells  of  Moore's 
body  taken  by  defendants  there  would  have  been  no  Mo  cell  line  at  all.  Yet  defendants  deny  that 
Moore  is  entitled  to  any  share  whatever  in  the  proceeds  of  this  cell  line.  This  is  both  inequitable 
and  immoral.  As  Dr.  Thomas  H.  Mumay,  a  respected  professor  of  ethics  and  public  policy, 
testified  before  Congress,  “the  person  [who  furnishes  the  tissue]  should  be  justly  compensated.... 

If  biotechnologists  fail  to  make  provision  for  a  just  sharing  of  profits  with  the  person  whose  gift 
made  it  possible,  the  public's  sense  of  justice  will  be  offended  and  no  one  will  be  the  winner.” 
(Murray,  Who  Owns  the  Body? On  the  Ethics  of  Using  Human  Tissue  for  Commercial  Purposes 
(Jan.-Feb.1986)  IRB:  A  Review  of  Human  Subjects  Research,  at  p,  5.) 

There  will  be  such  equitable  sharing  if  the  courts  recognize  that  the  patient  has  a  legally  protected 
property  interest  in  his  own  body  and  its  products:  “propeit>'  rights  in  one's  own  tissue  would 
provide  a  morally  acceptable  result  by  giving  effect  to  notions  of  fairness  and  pre\'enting  unjust 
enrichment....  ]  Societal  notions  of  equity  and  fairness  demand  recognition  of  property  rights. 
There  are  bountiful  benefits,  monetary  and  otherudse,  to  be  derived  from  human  biologies.  To 
deny  the  person  contributing  the  raw  material  a  fair  share  of  these  ample  benefits  is  both  unfair 
and  morally  wrong.”  (Toward  the  Risht  of  Commercialin',  supra,  34  UCLA  L.Rev.  at  p.  229.) 
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“Recognizing  a  donor's  property  rights  would  prevent  unjust  enrichment  by  giving  monetary 
rewards  to  the  donor  and  researcher  proportionate  to  the  value  of  their  respective  contributions. 
Biotechnology  depends  upon  the  contributions  of  both  patients  and  researchers.  If  not  for  the 
patient's  contribution  of  cells  with  unique  attributes,  the  medical  value  of  the  bioengineered  cells 
would  be  negligible.  But  for  the  physician's  contribution  of  knowledge  and  skill  in  developing  the 
cell  product,  the  commercial  value  of  the  patient's  cells  would  also  be  negligible.  Failing  to 
compensate  the  patient  unjustly  enriches  the  researcher  because  only  the  researcher's  contribution 
is  recognized.”  {Id.  at  p.  230.)  In  short,  as  the  Court  of  Appeal  succinctly  put  it,  “If  this  science 
has  become  science  for  profit,  then  we  fail  to  see  any  justification  for  excluding  the  patient  from 
participation  in  those  profits.” 

5. 

The  majority's  second  reason  for  declining  to  extend  the  conversion  cause  of  action  to  the  present 
context  is  that  “the  Legislature  should  make  that  decision. I  do  not  doubt  that  the  Legislature  is 
competent  to  act  on  this  topic.  The  fact  that  the  Legislature  may  intervene  if  and  when  it  chooses, 
however,  does  not  in  the  meanwhile  relieve  the  courts  of  their  duty  of  enforcing-or  if  need  be, 
fashioning-an  effective  judicial  remedy  for  the  wrong  here  alleged.  . . . 

The  inference  I  draw  from  the  cuirent  statutory  regulation  of  human  biological  materials, 
moreover,  is  the  opposite  of  that  drawn  by  the  majority.  By  selective  quotation  of  the  statutes  the 
majority  seem  to  suggest  that  human  organs  and  blood  cannot  legally  be  sold  on  the  open  market- 
thereby  implying  that  if  the  Legislature  were  to  act  here  it  would  impose  a  similar  ban  on 
monetary  compensation  for  the  use  of  human  tissue  in  biotechnological  research  and 
development.  But  if  that  is  the  argument,  the  premise  is  unsound;  contrary  to  popular 
misconception,  it  is  not  true  that  human  organs  and  blood  cannot  legally  be  sold. 

[Mosk  J.  argues  that  the  Uniform  Anatomical  Gift  Act  only  prohibits  sale  of  body  parts  for 
“transplantation”  or  “therapy”  but  not  for  research  and  development  purposes.  He  also  argues  that 
the  Health  and  Safety  Code  section  1606  classified  the  transfer  of  human  blood  or  tissue  as  a 
“seiwice”  rather  than  a  “sale”  in  order  to  avoid  liability  for  contaminated  products.] 


It  follows  that  the  statutes  regulating  the  transfers  of  human  organs  and  blood  do  not  support  the 
majority's  refusal  to  recognize  a  conversion  cause  of  action  for  commercial  exploitation  of  human 
blood  cells  without  consent.  On  the  contrary,  because  such  statutes  treat  both  organs  and  blood  as 
property  that  can  legally  be  sold  in  a  variety  of  circumstances,  they  impliedly  support  Moore's 
contention  that  his  blood  cells  are  likewise  property  for  which  he  can  and  should  receive 
compensation,  and  hence  are  protected  by  the  law  of  conversion. 

6. 

The  majority's  final  reason  for  refusing  to  recognize  a  conversion  cause  of  action  on  these  facts  is 
that  “there  is  no  pressing  need”  to  do  so  because  the  complaint  also  states  another  cause  of  action 
that  is  assertedly  adequate  to  the  task  that  cause  of  action  is  “the  breach  of  a  fiduciary  duty  to 
disclose  facts  material  to  the  patient's  consent  or,  alternatively,  ...  the  perfomiance  of  medical 
procedures  without  first  having  obtained  the  patient's  informed  consenf  ’ ....  In  my  view  the 
nondisclosure  cause  of  action  falls  short  on  at  least  three  grounds. 

[The  first  reason  given  by  Mosk  J.  is  that  it  would  be  difficult  for  the  plaintiff  to  prove  the 
requisite  elements  of  the  tort.] 
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The  second  reason  why  the  nondisclosure  cause  of  action  is  inadequate  for  the  task  that  the 
majority  assign  to  it  is  that  it  fails  to  solve  half  the  problem  before  us:  it  gives  the  patient  only  the 
right  to  refuse  consent,  i.e.,  the  right  to  prohibit  the  commercialization  of  his  tissue;  it  does  not 
give  him  the  right  to  grant  consent  to  that  commercialization  on  the  condition  that  he  share  in  its 
proceeds.  “Even  though  good  reasons  exist  to  support  infomied  consent  with  tissue 
commercialization,  a  disclosure  requirement  is  only  the  first  step  toward  full  recognition  of  a 
patient's  right  to  participate  fully.  Informed  consent  to  commercialization,  absent  a  right  to  share 
in  the  profits  from  such  commercial  development,  would  only  give  patients  a  veto  over  their  own 
exploitation.  But  recognition  that  the  patient  [s]  [have]  an  ownership  interest  in  their  own  tissues 
would  give  patients  an  affirmative  right  of  participation.  Then  patients  would  be  able  to  assume 
the  role  of  equal  partners  with  their  physicians  in  commercial  biotechnology  research.”  (Howard, 
supra,  44  Food  Drug  Cosm.  L.J.  at  p.  344.) 

Reversing  the  words  of  the  old  song,  the  nondisclosure  cause  of  action  thus  accentuates  the 
negative  and  eliminates  the  positive;  the  patient  can  say  no,  but  he  cannot  say  yes  and  expect  to 
share  in  the  proceeds  of  his  contribution.  Yet  as  explained  above,  there  are  sound  reasons  of 
ethics  and  equity  to  recognize  the  patient's  right  to  participate  in  such  benefits.  The  nondisclosure 
cause  of  action  does  not  protect  that  right;  to  that  extent,  it  is  therefore  not  an  adequate  substitute 
for  the  conversion  remedy,  which  does  protect  the  right. 

Third,  the  nondisclosure  cause  of  action  fails  to  reach  a  major  class  of  potential  defendants:  all 
those  who  are  outside  the  strict  physician-patient  relationship  with  the  plaintiff  Thus  the  majority 
concede  that  here  only  defendant  Golde,  the  treating  physician,  can  be  directly  liable  to  Moore  on 
a  nondisclosure  cause  of  action:  “The  Regents,  Quan,  Genetics  Institute,  and  Sandoz  are  not 
physicians.  In  contrast  to  Golde,  none  of  these  defendants  stood  in  a  fiduciary  relationship  with 
Moore  or  had  the  duty  to  obtain  Moore's  infonned  consent  to  medical  procedures.”  As  to  these 
defendants,  the  majority  can  offer  Moore  only  a  slim  hope  of  recovery:  if  they  are  to  be  liable  on 
a  nondisclosure  cause  of  action,  say  the  majority,  “it  can  only  be  on  account  of  Golde's  acts  and 
on  the  basis  of  a  recognized  theory  of  secondary  liability,  such  as  respondeat  superior.”  Although 
the  majority  decline  to  decide  the  question  whether  the  secondary-liability  allegations  of  the 
complaint  are  sufficient,  they  strongly  imply  disapproval  of  those  allegations.  And  the  majority 
further  note  that  the  trial  court  has  already  ruled  insufficient  the  allegations  of  agency  as  to  the 
corporate  defendants. 

To  the  extent  that  a  plaintiff  such  as  Moore  is  unable  to  plead  or  prove  a  satisfactory  theory  of 
secondary  liability,  the  nondisclosure  cause  of  action  will  thus  be  inadequate  to  reach  a  number  of 
parties  to  the  commercial  exploitation  of  his  tissue.  Such  parties  include,  for  example,  any 
physician-researcher  who  is  not  personally  treating  the  patient,  any  other  researcher  who  is  not  a 
physician,  any  employer  of  the  foregoing  (or  even  of  the  treating  physician),  and  any  person  or 
coq^oration  thereafter  participating  in  the  commercial  exploitation  of  the  tissue.  Yet  some  or  all 
of  those  parties  may  well  have  participated  more  in,  and  profited  more  from,  such  exploitation 
than  the  particular  physician  with  whom  the  plaintiff  happened  to  have  a  fonnal  doctor-patient 
relationship  at  the  time. 

In  sum,  the  nondisclosure  cause  of  action  (1)  is  unlikely  to  be  successful  in  most  cases,  (2)  fails  to 
protect  patients'  rights  to  share  in  the  proceeds  of  the  commercial  exploitation  of  their  tissue,  and 
(3)  may  allow  the  true  exploiters  to  escape  liability.  It  is  thus  not  an  adequate  substitute,  in  my 
view,  for  the  conversion  cause  of  action. 
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